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STATE OF NEW YORK
OFFICE OF GENERAL SERVICES
AGREEM ENT #PC66075
CENTRALIZED CONTRACT FOR THE ACQUISITION OF
BITUMINOUS CONCRETE (HOT MIX ASPHALT AND

6.3 POLYMER M ODIFIED HOT MIX ASPHALT)

THIS AGREEMENT (hereinafter the “Contract” or the “Agreement”) ism ade this6%® day of, May. , 2013, by and
betw emn the Pecple of the State of New Yok, actirg by and through the Comm issicner of the O ffice of G eneral Services ©Gs) ,
whose office ison the 41% Floor, Tow erBuildirg, GovemorNelsan A -RockefellerEm pire Sate Plaza, A lbany, New Yo tk 12242
(hereinafter referred to as the “State” or “OGS”) and A Iliace Paving Ma terials, oe. , having its princips] place of business & 846
Lawrence &, Rame, NY 13440 (hereinafter referred to as the “Contractor”). OGS and the Contractor are collectively referred to as
the “Parties.”

W HEREAS, OGS is statutarily authorized to enter into centralizd procurement mntiacts for comm odites foruse by New
York Sate A gencies, departments, public authorites, political abdivisinsand any other entities authori zed by statute to utilize its
centralized contracts (hereinafter “Authorized Users”), and

W HEREAS, OGS has identified anesd by New York State Agenciesand other Authorized Users forHot Mix A sphalt and 6 3
Polyn erModifiedHot MixAsphalt, as firther described herein, and

W HEREAS, shoe taking office, GovemorAndrew Cuom o has camm ittedhis adm nistation to inplam enting entapriss-w ide
changes that w i1 udlizem odem business practices innmning New York Sate goverrm ent, and

W HEREAS, OGS omductaiacanpa:iiivepmoesstoidaqtjﬁ(&leBidie:(s)whichcaﬂdpmvjda&eHot MixAsphaltand 6 3
Polym erMo difiedHot MixAsphaltatthe low est aost, refierred toas IFB #22581 hereirafter the “IFB”), which was advertised on
January 24,2013 intheNew York State Contact Reporter, as required by New Yotk Sate Ecanom icDevelgom ent Iaw , and

W HEREAS, inaccordancew ith Sate FirenceLaw §163 (4) b) (i) € }, the IFB perm ittedB idders tobidon ary m aterdal and
optimal item sw ithinany of the eleven (11) different NYSDOT regims.

WHERERAS, the State has detam ined that the C ontractar subm ittedpricing thet m eets the m ethod of A w ard Criteria as
stipalated In the FB, and as st forth in A ppendix“C” amexed heretowhich isincorporated and m ade a part of this Agream ent;
thet the C onbactar isa responsiblevendor; and tiet the C ontractar isw illing to pmovide the comm odities &t the price s forth in
Appendix “C”.

NOW THEREFORE, inconsideration of the tam s hereinafterm enticned and also them utual covenants and obligadmsm oving to
each party hereto from the other, the Partieshereby agree as follaw s:
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SECTION 1: OVERVIEW

11

1.2

1.3

Soope

ThisC ontact is Intended to provide a pmocurementm echanisn forall Agenciesand Authorized Users topurchase

Bitm imusConaeeHot MixA sphalt indluding 6 3 Polym erMo difiedHot MixAsphalt. T additim,a ContactAwad
No tification shall be issued whichw i1l be com prised of contractars Iocated throughout the Sabe who can provide

Bitm irousConadeHot MixA sphalt ncluding 6 3 Polym erMo difiedHot MixAsphalt as needed by Au thorized Users
and as provided for in thisContract. Each participeting entity w illm ake a final determ nation on theirusage of this

C ontiactafher their evahation of the aw arded prices. A uthorized U sers are tom ake the purchasing decisims based upon
them ost pactal and econom il albemative which are In thebest intevests of such Authorized U s,

Estimated Quantities

The historial dollarvalie of dll contracts issued under previcus aw ards was aoproxin ately $20,000,000 armually .

How ever, this C ontract shall ke for the quantities or dollar values actually ordered during the C ontractperiod. The
irdividial vahe of each C ontract is irdeterm irate and w i1l depend upon the mum ber of C ontiacts issued and the

oam petitiveness of the pricing offered. Authorized Usersw i1l ke encouraged topurchase from contractors w ho offer the
supplies, services, and pricing thet: best m eet theirneeds in the m ost practical and econom icsl m amner.. (SeeAppendixB, §8§
39 Participation in C entralizsd C ontracts and 42 Estim ated Specific Q uantity C ontracts).

Definitias

“Agency or Agencies” as defired inAppendixB .

“Authorized User(s)” as defined inA ppendix B .

“Business Day” shall mfer toMo nday though Friday, excliding Stateholidays.
“Business Hours” shall refer to8:00 AM t05:00 PM ET on BusiressDays.
“Contract” as defired inA ppendixB .

“Contractor” as defined in AppendixB.”

“Delivery” as defined inAppendixB .

“Executive Agency” shall m ean &ll Sate departm ents, offices ar instimtions but excludes the Sate U niversity of New
York and excludes City University of New York. Furthem ore, such tem shall mtinclude the legislahire and the judiciary.
For the sake of clarity, the term “Executive Agency” does not include any public benefit corporation, public authority, or
loca] goverrm ent entdty.

“Invitation for Bids (IFB)” shall refer to the solicitation docum ent #2581, and itsA ppendices and Attadm ents.

“M/WBE” shall refer toa busiress oertifiedw ith Em pire State Develaom ent £SD) as aMinority and/ariW amen-owned
Business Entaprise.

“May” denotes the perm issive ina contract dause or specification . Also see “Shall” and “Must.”
“Must” denotes the imperative in a contract clause or specification. Also see “Shall” and “May.”

“NB” (No-B id) shall refer toa case inwhich 1) a B idier does rot aibm it the required infom ation foran item ; 2) aBidler
sibm its nvalid inform ebo into a pricirg field foran iten , and/ar3) an iten does rotm eet the statadm indmum
mﬁm‘ i IS]M .

“NYS Vendor File” A oentalized repositary tom aintain tin ely and relizdle inform aion on &l C ontractars regisered to do
bushessw ith the State.

“NYS Vendor ID” shall refer to the tenrdigit- dentifier issued by New York Statew hen a C ontractar is registared inthe
NYS VendorFile.

“N/A” isa camm on adbreviatim fornot gplicble ornot available, usad to imdiatew hen inform atHion in a certain fidldon
a tzehle isnot povided, eitherbecause it des rot goply toa partiailar case inquestion orbecause it isnot araildde.

“OCP Insurance” shall refer to the O wners and C ontractars Protective hsurance C overage.
“OGS” ghallm een theNew Y ork Sate Of fice of General. Services.



1.4

GROUP 31502 Bituminous Concrete (Hot Mix Asphalt and 6.3 Polymer Modified Hot Mix Asphait)
AWARD #22581

“NYS Procurem et (NYSPro)” shallmesn theNY S Procurem ent, a division of theNew York Sate O ffice of General
Servicesw hich isauthorizedby lav to issue centralizsd, statew ide contracts foruse by New York Agendies, political
subdivisims, schools, libaries ad others authorized by lav to participste insuch contacts.

“Shall” denotes the imperative in a contract clause or specification. Also see “Must” and “May.”
ContractPeriod

ThisC ontract shall cam m ence after receipt of all necessary approvals, and shall becom e effective upon m ailing of this
Contract by 0G S inaccordance w ith Appendix B § 38(i). The Contiact shall be ineffact oriwo (2) years. IEmutally
agreed betw een OGS and the C ontractar, the C ontiactm ay be renew ed, under the ssm e tem s and conditions, foran
additional period (s) not toexoead a totel Contract tam  of five () years.

Pricing submitted with Contractor’s bid shall be binding for the INITIAL ONE (1) YEAR PERIOD of the Contract. Price
adjustm entsm ay be allaw ed on each anniversary date of the C ontact, in accordance w ith Saction 3 — Pricirg.

SECTION 2: CONTRACT TERMS AND CONDITIONS
This sactim sets forth the tam s and conditions of the C ontract,

2.1

2.2

Appendix A

Appendix A , Standard C laxes forNew York Sate C ontiacts, dated December 2012, attached hereto, ishereby expressly
made a part of thisC ontract as fully as if st orth &t Jength herein.

Appendix B

Appendix B, Of fice of General Services General Specifictions, dated July 2006, attached hereto, isherely expressly m ade
apart of thisC ontract as fully as if set orth et length herein.

221 AppendixB Am endm ents
The follov Ing A ppendixB clauses are hereby am ended as ollaw s:
1. Sectim 4 Conflictof Term s) isdeleted and replaced w ith the Bllow ng language:

Confligd: af Term s and C onditions:

The bllaw ing shall ke incorporated into the resulting C ontract. Other docum entsm ay be identified for
inclusion during the course of the IFB prmcess. C onflidsam ong the docum ents ghall be resolved in the
follow ing order orprecedence:

a) Appedix A, Standard C lases forNew York Sate Contacts;

b) TheContact

c) AppedixB,General Specificetdims;

d) OtherAppendicss and attadm entsas deem ed necessary.

2. Sectim 27 (Procuram et Card) isdeleted and replaced w ith the follow ing language:

Pmcurement Gard

The Sate has entired into an agreem ent forpurchesing card sarvices. The Purchesing C ard enables
Authorized Users tom ake authorized purchases directly from a C ontiactarw ithout pocessing a Purchase
Orders or Purchase A utlorizatims. Purchasing C ards are issued to selected em ployees authorized to purchase
or the Au ttorized User and having direct contact w ith C ontractrs. C ontractar shall acospt the Purchasing
Card forpurchases under the Contiact.

The C ontractar shall not pocess a transactio forpaym ent thmugh the credit aard clesrirghouse until the
purchased produdss have been shipped orservices perform ed. Un less the candholder requests corection or
replacem ent of a defective or faulty Produd: inaccomance with other C ontract requiram ents, the C ontractor
shall immediately credit a cardholder’s account for products returned as defective or faulty.
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3. Sectim 62 ContractBillings) isdeletad and replacxd w ith the follow ing language:

a)

b)

c)

Appendix C

Billings. Contactarand the dealers/disrihutars/fesellars designated by the C ontractr, ifany, shall
provide com plete and accurate billing invoices to each Authorized User inorder to receive paym ent.
B1illing irvoices subm itted toan A uthorized User m ust contain &ll infom atio required by the C ontact
and the Sate C om ptiollerorother appropriste fisxa] officer. Subm ission of an Irvoice and paym ent
thereof shall not prechde the Comm issioner fiom requesting reim bursem ent ardem anding a price
adjisim ent Inany case w here the Product delivered is found todeviate fram the tem s and conditions of
the C ontract arw here the billing w as irsccurate.,

C ontractarshall povide, upon request of the Comm dssimer, any and &ll infbrim atimn necessary to verify
the accuracy of thebillings. Such inform atim shall be provided in the form at equested by the

Comm issimer and inam edia comm ercially available from the C ontactar. TheComm issionerm ay
direct tte C ontractar toprovide the inform atim to the State C am ptolleror to arty Au thorized User of the
Contract,

Paym ent cfC ontact pirchasesm ade by an Au thorized User w hen the Sate C om ptller is responsible
Prisuing such paym ent. The Authorized User and C ontiactar agree thet paym ents for nvoices

subm itteiby the C ontractar shall only be rendered electionically unless paym ent by paper check is
expressly authorized by the Commissioner, in the Commissioner’s sole discretion, due to extenuating
clrcum stances. Such electionic paym ents shall bem ade inaccordance w ith orirary Sate procedures
and practices. The Contractor shall comply with the State Comptroller’s procedures to authorize
electronicpaym ents. Authorizatim form s are available & the Sate C om ptollerw ebsite st
http://www.osc.state.ny.us/epay/index.htm orby email azepayments@osc.state.ny.us .
Contractoracknow ledges thet itw i1l rot reosive paym ent an any Invoices sulm ittedunder thisC ontract
ttet are payableby the Sate C om poller if itdoes not comply with the State Comptroller’s electronic
paym ent procedures, exceptwhere the Comm issimerhas expressly authorized paym ent by paper check
& =t forth above. Thquiries relating to0SC 's Eletronic Paym ents program  shouldbe directed to:

NYS Office of the StaeCom ptroller
VendorManagem ent Uhit
110 Sate Srest Ma i1 Drop 104
Aleny,NY 12236
Telghone: (855) 233-8363
E-Ma il helpdesk@ sfsny gov

Paym ent o C ontract pichasesm ade by an Au thorized User when the Sate C om ptioller isnot
responsible for issuing such paym ent. The Authorized User and C ontractor agree thet paym ents forsuch
Contact parchases shall bebilleddirectlyby C ontiactaron invoicesAouchers, togetherw ith complae
and accurate supporting docum entation as required by the Authorized User. Such paym entschall be as
m andated by the appropriste goveming lav from the receipt of a proper irvoice. Such Au thorized User
and C ontractarare stongly encouraged to estahilish electonic paym ents.

Appendix C — Price Pages ishereby expressly m ade a part of thisC ontact as fully as if set forth herein, The pricing forall
item s purchased under thisC ontract shall ke as st forth in AppendixC — Price Pages.

Participationby Mirority Group Men bers and Wom en with Respect to State Contracts:
Requirem ents ard Procedures

i Genersl Provisions

A. OGS isrequired toin plan entthe provisimsof New York StaeExecutive Law Artdde15-A and 5 NYCRR Parts
142-144 (“MWBE Regulations”) for all State contractsas defined therein, w itha valie (1) inexcess of$25,000
for labor, services, equipn ent, m aterials, orany com biretion of the foregoing or ) inexcess of $100,000 orresl
property renovatims and constmicdm.
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B. TheC ontactragrees, inadditim to any other nondiscrim insHm provision of the C ontractand & no additional
cost to0GS, to fillly cam ply and coopaate w th 0 G S in the in plen entation of New Yok Sate Executive Law
Artce15A . These requiram ents include equal em ploym ent goportinitiss form irority group m em bers and
women (“EEO”) and contracting opportunities for New York State Certified minority and women -ow ned business
enterprises (“MWBEs”). Contractor’s demonstration of “good faith efforts” pursuant to S NYCRR §1 42 8 shall
be a partof these requirem ents. These provisims shall be deem ed supplan entary to, and not inlianof, the
nondiscrimination provisions required by New York State Executive Law Article 15 (the “Human Rights Law™)
orother applicddle federal, stateorlocal law s.

C. Faihre tocaomplyw ith all of the requirem ents herein m ay resutt in a fimding of non-responsiveness, non-
responsihility and/ara breach of contract, leading to the w ithholding of fimds, sugpensim or term nation of the
Contract arsuch other actims orenforsam ent proceedirgs as allow ed by the C ontract.

I Contact Godls

Forpurposss of thisprocurem ent, 0GS  conducted a cam prehensive search and deberm ired that this C ontact dhes
not offer sufficient goporinities to s=t goals orparticiparion by M W BEs as subcontractars, service providers ard
suppliers toContractar. C ontractar ishow ever encouraged to m ake every good faith effort toprom ote and assist
the participation of M W BEs on this C ontract for the provision of servicss and m aterdals. To locateM W BEs, the
Directory of C ertified Businesses aan be view ed &t http:/Afww esiny govM W BE /directarySearch htm 1

TT. E Em ent i EO

A. Contactoragrees tobebound by the provisicns of New Yok Sate Executive Law A rdcde15-A and the
M W BE R egulations prom ulgated by the Division of Minorityand W om en's Rusiness Develaom ent of the
Department of Economic Development (the “Division”). If any of these terms or provisions conflictw ith
applicedle law orreguladims, such law sand regulations shall apersade these requirem ents.

B. Contactorshall comply with the follow ing provisims of A ricle 15-A:

1. Contactorand Subcontactars shall undertake or cantinie existbirg EEQ program s to ensure thet m nority
group m emn bers and w am en are afforded equal em ploym entopportinities w ithout disrim natin because
ofrace, cread, colar, natimal origin, s=x, age, disability orm arital sats. Forthese purposes, EEO shall
apply in the areas of recruitm ent, em ploym ent, Job assigm ent, prom odm, upgrading, dem odm, tansfer,
layoff, ortam iretim and rates of pay orother form s of cam pensation.

2. TheContractarshall:
a. Submitan EEQ policy statem ent toOGS w ith thebid, or

b. IEContactordoes rot have an exising EEQ policy stabam ent;, the C ontractar shall sign and subm it
Minority and W am en-O wned Business Entarprises and Equal Em ploym ent Qoportinity Policy
Stabem ent amexed hereto; ar

c. Contactarshall extifyard affim that the text &=t forth in dause 12 of A ppendix A |, attached hereto
and made a part hereof, is Contractor’s equal employment opportunity policy.

3. The Contractor’s EEO policy statement shall include the following language:

a. TheContractarw illnot disrim inate against aty em ployee orapplicant bremploym ent because of
race, areed, colar, natimal origin, sex, age, disabilty orm arital setus, w illundertske or contirue
edsting EEO program s to ensure thet m inority group m an bers and w om en are afforded equal
employm ent goportinitiesw ithout disorim natim, and shallm ake and docum ent its conscientiais
and active efforts to em ploy and utilize m inorty group m an bers and w om en 1n itsw ork fome.

b. TheContactarshdl state inall slicitabims oradvertisem ents forem ployees that, In the
perform ance of the contiact;, all qualified applicatsw 111 be afforded equal em ploym ent
opportinites w ithout disorim inatim because of race, areed, colar, natimal origin, sex, age,
disability orm arital status.
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c. TheContactorshall request each employm ent agency, laborunim, or authorized representative of
workersw ithw hich ithas a collettive bargaining or other agreem ent arunderstanding, to fumish a
w rtten statem ent thet such em ploym ent agency, laborunim, or rpresentative w i1l ot discrim nae
on the basis of race, aread, color, natimal origin, sex age, disability orm aritdl stetus and thet such
unim or representative w i1l affirm atively cooperate in the in plan entatin of the C ontractors
oblicgtims herein.

d. TheContactarw ill nclude the provisims of Subdivisims (@) thmugh () of this Subsacton 3 and
Paragraph “E” of this Section II, which provides for relevant provisions of the Human Rights Law,
inevery subconttact insuch a m ammer tha: the requirem ents of the subdivisions w 111 ke birding upon
each subcontiactaras tow ork inconnectim w ith the C ontract.

e. To ensure complimece w ith this Sectim, the C ontractar shall subm it Fam EEO 100-Staffing Plan to
docum ent the cam positim of the proposed w orkforme tobe utilized in the perfom ance of the
C ontract by the specified categories lisied, ncdhuding etnic background, gender, and Federal
ocaupatimal categories. Contractar shall com plete the Staffing plan form and subm it ttas part of
theirC ontract.

£ Fom EEO 101 -Workforce Employment Utilization Report (“Workforce Report”)

g. Contactorand OGS agree ttat Cmitractar isunable to separate out the w orkfbmre utilized in the
perfom ance of the Contract frm € ontractars and/ar suboantractars total w orkforce and thet the
inform atim provided on the previocusly subm itted Staffing Plan isC ontractar's o=l w orkforce
during the subJject tim e fram e, not Tim ited tow ork specifically under the C ontact.

h. Contactarshall comply w ith the provisions of the Hum an R ichtsLaw , all other State and Federal
statutory and constitutioal non-discrim iretion provisions. € ontractorand subcontiactars shall not
disrim inate against any em ployee orapplicat for em ploym ent because of race, creed eligion),
colar, sex, natimal origin, sexusl orietation, m ilitary statis, age, disability, predigposing genetic
characteristc, m arital st=his ordom estic vidlence vidim  status, and shall also follaw the
requiram entsof theHuman R ights Law w ith regard tonon-disrim inatim on the basisof priar
i nal convictim and priararrest.

Contract Extensim

Ifmutually agreed upon betw een 0GS  and the C ontractar, the C ontiactm ay be extended under the sam e tam sand
conditims forup to three (3) additimal periods of up toone (1) yeareach. Extensims m ay be exercised on a contiruing
besis such asan additimnal three @) month, six (6) month ortw elve (12) monthperiad. T the event arsplacam ent Contract
has not een issued & the tin e of C ontract expiration, any C ontract &t and aw arded hereumder by the Sate, may be
extaded unilaaally by the State foran additimal period of up toone (1) m onth upon notice to the C ontiactorw ith the
sam e tem s and conditions as the original C ontract imudirg, but rot lim ited to, quantites (promated forsuch one (1) m onth
extension), pricing, and Delivery requirem ents. W ith the concurrence of the C ontractar, the extension m ay be fora period
ofup tothree 3) months In lima of one (1) month. How ever, thisextesion tem nates should the replacem entC ontact be

Contract 2Zm endm entProcess

During the tam of the C ontract, thisC ontractm ay be am ended as changes ocaurw ithin the industry. OGS resarves the
right to consider am endm entsw hich are not geecifically covered by the term s of the C ontract hut are Jidged tobe inthe
best interest: of the State. Only OGS m ay suggest an endm ents. C ontract am endm ents shall teke effct upon w ritten
notifiattim by OGS.

Perform ance ard Bid Bonds

There areno bonds for thisC ontract. T accorance w ithA ppendixB , §58 Perform ance/BidBond, the C omm issiqerof
OGS hasdetam ined thet no perform ance, paym ent arB idbond, ornegotiadle inevocable leter of credit arother fom of
securdty for the faithfiil perdfom ance of the C ontiact shall be required &t any tin e durdrg the tam of the Contact.
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Non-State Agencies Participation in Centralized Contracts

New York Sate political sibdivisims and others auttorizedby New York Sate lav m ay participste inC entalized
Contacts. These Include, but arenot Iim ited to local govermm ents, publicauttorties, public school and fire districts, public
and nonprofit livaries, and certain other nonpublichonprofit aganizatims. See "Participatio inC entalized C ontracts” in
ApperdixB,0GS Geneml Specifications. Forpurchase orders issued by the Port 2utiority of New York and New Jarszy
forany other authorized entity thet- m ay have delivery locations ad-hcent toNew York State), the tam s of the "Price”
claee shall bem odified to inchrde delivery to locatims adircent toNew York Sate.

Upon request, dll eligiblenon-Sate A genciesm ust flumish C ontractorw ith the proper tax exem ptim certificates and
docum entatim certifying eligibility touse State contracts. A list of categories of dligitle entities isavaildde on the OGS

w eb site htip:/Avww ogs steteny us/purchase/mt/cthersuse.asp) -Questions regarding an organizatim s eligihility to
purchase fiom New Yok State Contiactsm ay also be directed to OGS NYS Procurement's Custom er Serviges & 518-474—
6717.

New York State Vendor Responsibility Questionnaire For-Profit Rushess Fntty

If it is found by the State that the Contractor’s responses to the Vendor Responsibility Questionnaire were intentionally
Hlse or intentimallly incam plets, on such finding, 0G S m ay tem hate the C ontract. i no case shall such tam natio of
the C ontract Ly the Sate be deam ed a breach thereof, norshall the Sate be liddle forarry dam ages for lost pofitsor
othew ise, whichm ay be sustained by the C ontractras a result of such tem iretHion. C ontractoragrees it gall recertifyits
Questiamaireno laterthen the end of the eleventhm onth of each C ontractyear.,

Dispute Resolutim Rdlicy

It is the policy of the Office of General Services’ NYS Procurement NY SP0) toprovide vendorsw ithan opporanity to
adm inistatively resolve disputss, cam plaintsor imuiries related to PSG bid solicitatims, contmct aw ards and contiact
adm inistration . PSG encourages vendors to seek resoludm of disputes thiough congultztion w ithPSG staff. A 1laich

m atters shall ke accorded impartial and tim ely consideration. hiterested partiesm ay also file form &l w ritten disputes. A
copy of PSG’s Dispute Resolution Procedures for Vendors may be obtained through the OGS website

htt://agsny gov/BU/PC /Biznfo asp), (clidkon D igpute R esphutio Procedures) .

“OGS or Less” Guidelines Apply

Purchases of the produds Included in this C ontract are aibject tothe "0GS orLess" provisios of Sectim 163 3 av.,
Artide XTI, oftheNew York State Finence Law .Thism eans tet Au ttorized Users can purchase procuds fiom sources
other then the C ontractarprovided thet such produdts are substantially sim ilar in form , fimction orutility to the produds
hereinand are:

1. lower nprice

-and/ar-

2. availahle under tam sw hich are m ore econom iclly efficient tothe Authorized Users (e.g.delivery tem s, w aranty
tam s, &x.).

Authorized Users are rem irded thet they m ust povide the C ontractar an opportunity tom atch the non-contract savirgsat
et tw o business days priar to purchase. Th addition, purrhases m ade under "0GS  orLess" flexihility m ustm est &l
requirem entsof law indluding, but rotJim ited to, advertising in theNew York Sate C ontiact R eporter, priorappomval of
the C am ptanllers O ffice and com petitive bidding of requirem ents exceeding the discretimary bid Iim 1, as aoplichle, Sare
Agencies should refer to the Procurem ent C oundil G uiddines sectim "0GS orLess Purchases" forcom plae prmoedural
and reporting requirem ents: http:/ ww_ogs stateny us/arocurecounc /fdfioc/quidelines pdf.

M inimum Order Sizs

212.1 M immum O rder
To request gtimal paver and/cr com pactim equipm ent firm a vendor, A genciesm ust anticipate placem ent of &
lesst 500 tmsperday (foreach day equipm ent is requested) . The 500 tmsper daym ininum does not rlude the
last day of w ork on larger projets w here quantities to com plete w ork on the last day m ay be less then 500 tms.

Them Ininum quantity of 6 3mm (I=m 402 068X0118) perpurchase order shouldbe 500 tms.
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212.2 Procuremat Card

The C ontiactor agrees they w ill/w i1l rotacoept the NYS  Purchasing C ard for orders not to exceed $15,000. See
Sectimn : Appendix B Amendments “Procurement Card”.

Delivery

Delivery shall bemade as specified and in accordance w ith irstmctdos fimished w ith each order, unless otherw ise

directed inw riting..

Receipts and Trmoicing

2.14.1 Procurem ent Card Receipts
Far all prchases exeaited using a New Yark Sate Procuremeat: Card, Contractor sellprovide an
Iemizad receit: with each D dlivery.

2.14.2 Invoices
C atractor invaices must indlude detailed line dtem Inform abon metching the different gotions autlined
nthe Quick Quote form to allow Authorized Users to verify that delivered pricing m atches the aorrect
rice o the date of arder.

Report of Cantract Purchases

C ontractar shall finmvish quarterly reports containing total sales forboth A gency and A uthorized User contiact purchases no
later ten forty-five (45) days after the close of each calendar quarter. If the C ontiact period begins orends in a fractional
portim of a reporting pericd, only the actial Cntract ssles forthis fractimal period should be reported in the quarterdy
rport.

The r=port is tobe sulam it elecoonicilly via e ail in Microsoft Exeel tothe O ffice of G eneral Services, NYS
Procurement, to the attentim of the iIndividual listed on the front age of the C ontiact Awa rd No tficatim and shall
reference the C ontract Group Num ber, A w ard Num ber,, C ontract Num ber, Seles Period, ard C ontiactars nam e.

The report A ttadm ent2 — Report of Cmtract Purchases isthem inim um  infom atim required. A dditimal relatad sales
inform atim, such as m onthly reports, and/ar detailed user purchases m ay be required by OGS and m ust: ke supplied upon
request. Failure to subm it reportson a tim ely basis shall be considered poorperform ance inaccordance w ith Sectiom Poor
Perfamance and m ay resultin C ontract ancelladim and designation ofC ontractrras ron-responsikile,

M ethod of Paym ent

Tnvoicing and paym entshall be m ade in accordance w iththe term s st forth in Section : A ppendixB am endm ents— 62.
C ontiact Rillings and Paym ents.

New York State Procurem ent Card

C ontractor shall accept the N YS  Purthasing Card forordersnot toexoead $15,000. See Section “Procurement Card” in
Appendix B,0GS Genedl Specifiatims.

B illing/Ordering Systam s

C ost entxs orbranch offices w ithin an Authorized User m ay require ssparate irwoicirg as specified by each Authorized
User. The C ontractars billing system  shall be flexdikle enough tom eet the neads of varyirng ordering systam s in usseby
differentAuttorized Users.

Warranties

See Section 72 — “Warranties” in Appendix B, OGS General Specifications. Normal wear and tear items shall be warranted
in accordance w ith m anufacturers sendard w ananty . W here accessories are tobe suppliad, they m ust be com padblew ith
the rest of the product. W arranties shall be honored by all authorizedm amifactirer s dealas inNew York Sate. The

w arranty periad forall coverage begins on the date the applicable part arequipm ent is acoepted by the Authorized User.
A1l mstsassociatad w ith services forw arranted itenm s w i1l ke bome by the C ontractar(s) . A 11 astsnot covered by w ananty
w i1l bebome by the Authorizad User.
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Extensio of Use

Any Contract resulting from thisIFB may be extended to additimal States orgovemm ental jirisdictions upon m utual

w ritten agreem ent betw een New York State (the leed C ontiacting Sate) and the C ontractar, Political sbdivisions and
other authorized entities w ithin each participating State or governm ental jirisliction m ay also particiste inany resultant
Contact if such State norm ally allow s participation by such entities. New Yok Sate meserves the richt tonegotiae
additional Discountsbased on any ncreased volim e generated by such extesims.

Extensio of Use Comm itm ent

The C ontiactor agrees tohonor all orders fitm Sate Agendiss, Political Sibdivisions and others authorizedby lav (see
“Extension of Use” clause) which are in compliance w ith the pricirg, tam s, and conditions set forth in the resultng
C ontract documn ent.

Any unilateral lim itaHms/restrictms in posed by the C ontractorand /arm anufacturer on eligible Au ttorized Users w illbe
grounds for rejection of the bid or cancellation of the C ontiact. Tfa C ontiact, orany portion thereof, is canceled for this
reason, any additimal ests incured by the eligible purchasarw i1l ke bome by the C ontractar.,

Periodic Recruitm ent

The State reserves the richt toconsider additimal vendors stertirg on the one yearam iversary of the aw ard start cte orat
any tim e deam ed tobe inthe best inberests of the Sake. Vendors shall be required to aubm it en original biddocum entand,
w here appliceble, bids shall be evaliated under the origirsl Tem sand Conditims. An addendum ocontaining additional

applichle stanutory requirem ents currently In effect &t the tin e of the periodic recrmitm ent, m ay be added to tre
recniitm ent

The Sate isnotrequired to aw ard on offirs under PER IDDIC RECRUITMENT.

Em ergency Purchasing

I the event that a disaster em ergency isdeclared by Executive Orderunder Section 28 of A rtidle 2-B of the Executive

Law , or ttet the C omm issimer detam ines pursuant tohisher auttority under Section 163 (10) b) of the State Finance Law
thet an em egency exdsts requiring the prompt and in m ediate delivery of products ar services, the C omm issicner reserves
the richt to obtain such prmoducts or ssrvices from any source, .Incliding but rot 1im ited to this contract, & the

C omm issimer in hisher soledisretion detem ines w illm eet theneeds of such em ergency . C ontractor shall not ke enttled
toany claim or lest profits for produdts arsarvices procured from other sources pursuant o thisparagragh .

ContractM igration

Sate A gencies orarny other auttorized ussr holding individial contractsw ith contractars under this centialized contact
ghall be able tom igrate to this contract aw ard w ith the sam e contractyr, effective an the contract begin date (rebacthely,
ifappliceble) . Migmtim by an agency orany other authorized user to the centralizad contract gl not @erate to

din inish, alter orextirguish any right tta: the agency orother auttorized uss otherw ise had under the tam sand
conditims of their original contract.

Poor Perform ance

Authorized Users shouldnotify NYS Pmcurem ent’s Customer Services promptly if the Contractor fails to meet the
requirem ents of this C ontract. Perform ance w hich does rot com ply w ith requirem ents or is otherw ise unsatisfactory tothe
Authorized User shouldalsobe reportad to Custan er Serviass:

Of fice of General Services
NYS Pmocurement
38thFloorC oming Tower
Empire Sate Plaza
Aleny,NY 12242
Custan e Services Em ail: custan er sarvices@ ogsny gov
Telehone: (518) 4746717 /Fax: 518) 4742437
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Pricing Updates

226.1 PricingUpdates

Pricirg updates shall be determ ined as per Section 3 of thisC ontact.

Such updates w i1l ke subject toapproval by 0G S.

Price decreasss indluding "Best Pdcing O ffer"aretobeeffectt\einmedia:elyas@eciﬁaiinAppa'zdixB §24 F Best
Pricing O ffr. A summ ary of these decreasss shall be subm itted armually.

226.2 State’s Rights

I camection w ith any pricing update, &emm&eﬁgmmmquestaidiﬁmalirﬁ)maﬁm;ngjectmdrgupdats;
reEm ove Produdts from C ontiads; yam ove Produds from Contract wpdates; arrequest aXlitimal discounts fornew or
exigdng Products.

Tax Law Sectio 5A

Section 5-a of the Tax Law , as am ended, effective April 26, 2006, requirs catainC ontractars aw arded Sate C ontiacts for
camm odities, services and technolagy valued & m ore than $100,000 to certifyto the Departm ent of Taxatim and Finance
OTF) thet they are registered to collet New York Stateand local sales ar com pensating use taxes. The lav appliesto
Contracts where the total amount of such Contractors’ sales delivered into New York State are in excess of $300,000 for
the four quarterly pericds inm ediately preceding the quarterly period inw hich the certification ism ade, and w ithrespectto
any affilistes and subcantractars w hose sales delivered intoNew Yotk Stte exceeded $300,000 for tte four quarterly
periads imm ediately preceding the quarterly periad inw hich the certification ismade. Thislar inposesupon certain

C ontactars the obligation to certifyw hether ornot the C ontractor, itsaffilises, and itssuibcontactars are required to
regiserto collet State salesand com pensating use tax and C ontactars m ust exrtify toD TF thet each affiliseand
subcontractar exceeding such sales threshold isregistered w ith DT F to collat New York Stae and local sHles and

cam pensating use taxes. The law prohibitsthe State C om ptoller, or other appmoving A gency, from approving a Contact
aw arded to a C ontactarm esting the registation requirem entsbutw ho isnot o registered inaccordance w iththe law .

C ontractar isrequired to file the com pletadand notarized Form ST-220-CA w ith OGS certifying that the C ontractarhas
filedthe ST-220-TD w ith theNYS Departm ent of Taxation and Firance DTF). Plssse note tte: the NYS Department of
Taxatim and Finance should receive the cam pleted Fom ST-220-TD, not 0GS. OGS shouldonly moeive the Form ST-
220CA.

Proposad C ontractars should com plete and retum the certification fom sw thin fve 5) busiress days of request: (if the
form s are not com pleted and retirmed with bid subm dssion) . Failure tom ake either of these filingsm ay rendera B idder
non-responsive. Each B idder shall teke the necessary steps to provide properly certified fomm sw ithn a tim €ly m ammer to
ensure cam pliace w ith the law .W ebsite Iinks to the C ontractar certification form s and instrudbims are provided below .

Fom No .ST-220-TD must ke filedw ith and reamed directly to DTF and can be found &

htto:/Avww arrent form 220td fill 3 . Unless the nfom atim upon which the ST-220-TD is
based changes, thdis form only nesds tobe filedoncew ith D TF. If the irfbmm atin changes for the C onttacty, its
affiliate(s), oritssubcontractar(s), anew Fom No . ST-220-TD must ke filadw th DTF.

Fom ST-220-CA must ke subm itted to0GS . This form provides the required certificetion tiet the C ontractar filed the ST -
220-TD wih DTF. Thisform canbe found & htp:/fvww tax ‘Qurent. form s O0ca fill in.

Vendorsmay call DIF at 518-485-2889 forany and all questims relaHing to Section 5-a of the Tax Law and relatbng toa
cam pany 's iegistration stahusw ith the DT'F. Foradditimal inform aHon and frequently asked questtions, please refir to the
DTF web site: ip:/Avww tExny gov.

Use of Regycled ar Rem anufactired Materdials

New York Sate, as am ember of the C ouncil of GreatLakes Govemors, supports and encourages vendors touse recycled,
rem armufactred or recovered m aterials in the m anufactire of products ad packaging to the m axin um extent pacticeble
w ithout jeopardizirg the perform ance or intended end use of the product orpackaging unless such use is preclided due to
haa]thorsﬁaquujmnmsommdl¢$edﬁmdmsmnmiraihaénﬁemm@edormmﬂacm:edccmponautsor
pmduds are required tobe restared. to origirsl perform ance and regulatery stendards and fimddmsand are required to

m eet all aher requirem entsof thisbid solicitaion . W arentes o refurbished or yam anufacthiured cam ponents orproduds
must ke identical to them anufachrer'srew equipm entw ananty or irdustry 'snom &l w arranty w hen rem anufacturer does
not dfernew equipn ent. See "R emanufactured, R ecycled, R ecyclable oxR ecoverad Ma terials” n Appendix B, 0GS
Generdl Specificatims.
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Tran Divestm ent Act

By entering into this Contract, Contractor certifies that it is not on the “Entities Determined To Be Non R esponsive

B idjers/Offerers Pursuant toTheNew York Sate Tran D ivestm entA ct 0£2012” list (“Prohibited Entities List”) posted on
the OGS w ebsiteat: http:/Avww ogsny gov/amut/mgs/dbos/L istofEntities pdf and further certifies that itw i1l rotutilize on
such C ontract any subcontractor thet is identified on the Prohibited Entities I ist. C ontractor agrees thet should it sk to
renaw orextnd thisC ontiact, itmust povide the sam e certification at the tin e the C ontract isrenew ed orextaded.

C ontractaralso agrees that any pmoposed A ssignee of the C ontractw 111 be required to certify thet it ismot au the Prohibited
Entites L isk before OGS m ay approve a request forA ssignm ent oEC ontract.

During the tam of the C ontiadt, shouldOG S receive nform atim thek a person (s defined in Sate Firenoe Law §165-a) is
inviolation of the above-referenced certifictins, 0G S w illreviaw such inform atim and offixr the person an opportinity
to respond. If the person fails to demonstate that ithas ceased itsengagem ent in the investm ent asdvity which isin
vialatim of the A ct w ithin 90 days after the determ hatin of such vidlatim, then OGS shall tgke such actim asm ay be
appropriae and provided forby lav , mile, or contract, indludirg, but ot 1in ited to, seeking cam p liance, recovering
damages, ordeclarirg the C ontactor indefault.

OGS msrves the right toreject any request orrew &, extension, orassigm ent foran entity that gopears on the
Prohihited Entities List priar to the renew &l, extensio, orassignm ent of the C ontiact, and to pursue a responsibility review
w 1h C ontractor should it gopearon the Prohibited Entities List hereafher,

Environmental Atrihutes and NYS ExecutiveOrder 4

New York Sate iscomm itted to environm ental sustairebility and endeavors toprocure produds w ith reduced

envirnm entzl in pact. O ne exam ple of thiscamm im entm ay be found in Executive OrderNo .4 ([Estaklishing a Sate
Green Procurement and Agency Sustainability Program ) 04 ), w hich in posss certain requiram entson state Agencies,
auttprities, and public benefit corporations w hen procuring cam m odities, serviass, and tecdhnology . Mo re inform atian on
Executive OrderNo . 4, inchrding specifications forofferings covered by thisC ontract, m ay be found &
http:/Avww ogsny gov/B/4 Default s . Sate entites subject toExecutive OrderNo . 4 are advised tobecom e fam iliar
w ith the specificatims thet have been developed inaccormance w ith the Order, and to incorporate them |, as goplicehile,
when m aking purchases under thisC ontract.

Diesel En ission Reductim Act of 2006

On February 12, 2007 the Diesel Emissions Reduction Act took effect as law (the “Law”). Pursuant to new §19-0323 of the
N.Y. Environmental Conservation Law (“NYECL”) it is now a requirement that heavy duty diesel vehicles in excess of
8,500 pounds use the best available retrofit technology (“BART”) and ultra low sulfur diesel fuel (“ULSD"). The
requirem ent fthe Law appliss toall vehidles avned, operated by oron behslf of, or leasad by State Agencies and Sate or
regimal publicauthorities. They nead tobe operated exclisively on ULSD by February 12, 2007 . It also requinss ttet such
vehicles av ned, operated by oron behalf of, or leased by State Agencies and Sete or reginal publicauttoribdesw ith m ore
than half of its goveming body appoirtedby the Govemorutilize BART.

As a contract vendor the Law may be applicable to vehicles used by contract vendors “on behalf of” State Agenciesand
publicauthorities. A T heavy duty diesel vehidlesm ust lave BART by Decanber31,2014.TheLaw also provides a listof
exan pted vehidles. R egulatios currently being diafted w il provide firther guidance as to the effects of the Law on
contract vendors using heavy duty diessl vehicdles an behalf of the State. The Law alsopeam iswaiversof ULSD and
BART under lim ited circum stances at: the disretion of the C omm issicner of Envirorm ental C onservatian. The Law w il
also require reportirg from State Agenciessand fiom contract vendors In affected contiacts.

Therefore, C onttactarhereby oartifies and w arants that dll heavy duty vehidles, as Gefined inNYECL §19-0323, tobe
used under this contract, w i1l com ply w ith the specifications and provisims of NYECL §19-0323, and any regulations
prom ulgated pursuant thereto, w hich requires theuse of BART and UL SD, unless specifically waived by NYSDEC .
Qualificattion and applictim forawalverunder thisLaw w ill be the responsihility of the C ontractar.

Insurance Requiram ents

The C ontractar shall procure &t its sole cost and expenss, and shall m aintain in force & all tm es durirng the tam of this
Contact, polidies of insurance in accordance w ith the requirem ents of A ttadm ent. 1— Tsurance R equiram ents.
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SECTION 3: PRICING INFORMATION

3.1

3.2

3.3

34

G eneral

Subsectim 24-b of AppendixB GENERAL SPEC IFICATIONS) ism odified to indlude provisions stated in this PR T ING
INFORMATION clause,

Price quoted irclides:

° Al austom s dutdes and chargesand be F.0.B .plant pernet tm;

° Net tmm ile; net per day forequipm ent provided by the vendor;

° Net perday (to the nearest quarterday) for flaggers;

° Pexrproject form obiliztim as called for in the TvitsHm forB idks.

Price adjustim ents, if any, w illbe calailated on thebasis of when the m aterial isactual by firnished.
Insurance

hsrance requirem ents are set forth inAttadm ent 1 [armexed hereto] and m ade a part of the Contact. T partiailar, the
C ontractars price under thisC antract shall iclude:

° Camm ercisl General Lishility hsurance w ith a Iim itof not less than $2,000,000 each ocourrence;
° C om prehensive B usiness Autom obileL ishility Thaurance witha lim it of not less than $2,000,000 each accident;

Ownersand C ontractrs Protertive Tnsarence Coverage (OC P) shall be a separate price and shall only be indluded when
specifially called forby an omering agency. Contactrunderstands and agrees thet if any A uthorized User, inpartiaiar
theNew Y o1k StateDepartm ent of Transportation NY SDOT), also requires O w ners and C onttactors Protective hsurance
Covaage (OCP) inadditim to the abovereferenced insurance, the vendorm ust apply it. The request IHrOC P shallbe
irdiceted by the Authorized User on the Q uick Quotsy Price Calaulaim W orkshest. A 11 Quick Quotss subm itteim ust
state the cost for such coverage whichw i1l ke indluded as part of the Total C ost per Projectand evaluated accordingly by
the Auttorized User. The charge forOC P insurance w i1l be used to debarm ine the low est mst orthe projct. The OCP
insurance required shall be $1,000,000 per occurrence and $2,000,000 in the agoregete.

OC P requirem ents shouldbe reviaw ed carsfully. (Plesse see A ttadm ent - haarance R equirem ents, armexed hereto for
detailad insurance requirem ents.)
Purchase Outsice Region

During the course of this C ontract, A uthorized Users m ay w ish tom ake purchases outside their regimal location ifbetter
prcing can be obtaired.

T ransportatian Hauling)

Transportatim hauling) costswillkebasedon two () prices. One price w ill bebid for transportatim for0 to 1 m ile 0-1)
arnd another price w i1l bebid forany additioal m iles (1+) .

The 0 tol m ileprice w i1l be the bidprice forany distarnce traveled up toand indluding onem ile. This0 to1m ilebidprice
w ill ke added to them aberdal cost. This firel figure w il constitute the cost: todeliver one tm of m aterial up toonem ile.

The 1+ m ileprice w i1l ke the bidprice forany digance taveled after the firstm ile. This1+ m ilebidpricewillke
multnliedby the total num ber ofm iles (ess the fistm ilg), added to the bidprice for 0-1 m ile, and then added to the
materisl cost. This firel figure w 111 anstihite the cost: todeliver one tm ofm atadal the tatal num ber of m iles.

This is flustated below :

EXAMPLE FOR 20MILES WITH TRANSPORTATION HAULING) (.e,FOB delivered):

Totalm ilesm inusone R0-1): 19

Cost per tmi/n fleeach additimal m jleafter the firstm iless bid $0300
Delivery Charge for total m iles less the firstm ile (total milesless 1 timesmile cost): $5.700
Cost par tn/An fledelivery charge for firstm {leorportim thereof (0-1) as kid: $2 000
Total Delivery chargeper tan (delivery charge plus cost per mile) : $7.700
Ma tedal Price as bid: $70.000
Total Delivered C ost per tn for20m iles (total delivery charge plusma terial price): $77.700

W hen utilizing Transportatim Hauling), price shall be FOB destination as designated by ordering agency.
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3.5 Asphalt Price Adjustm ents

a.

Asphalt price adjusim ents allov ed w i1l be based on theNovember 1, 2012 average of the F.0.B . tam inal price per
tm of unm odified PG 64-22 bimderw ithout enti-striyping agent base average F.O.B . tem nal prics) . The new
monthly average term Inal price w ill be deberm ned by the New York State Departm ent of Transportation based on
prices of pre-approved primary sources of perform ance graded birder inaccordance w ith theNew York Sate
Departm ent of Transportatim Standard Specification. The November 1,2012 average is$582.000

NOTE : The sam e grade of asphalt cam entused inestahlishing the base average F.0.B . tam inal price shall be used
inestablishing the new averageF.0.B . tam nal price.

I the event tha one orm ore of theNew York Sate Department of Transportation pre-approved soures discontinue
postirg a price forasphalt cement, the base average F.0.B . tam iralprice shallnotbe recalailated.

Thenew average F.0.B . tem Inal price w i11 be debterm ired based on the above F.0.B . tam irsl prices posted on the

20th of each month, hereafter known as the “Adjustment Date”, during the contract period. However, asphalt price

adjastm ents, In accordance w ith the form uwlabelow , w i1l be effective ordeliveries m ade on and after the first of the
month ollow ing the adjustm ent Gite.

The unit prices per ton of hotm ix asphalt HM A ) purchased from any aw ard based on this pecification w ill be
subject toadjustm ent ased on the llow Ing form ula:

e A ot - New Monthly Average _ BaseAverage F.O. X f;iilT:n?SPhalt
astm ~ | F.O.B.Tam &l Price Terminal Pric
Plus Fuel Allows

NEW MONTHLY AVERAGEFO B.TERMINAL PRITE

The average F.O.B . tam irel price forunm odified PG 64-22 birderw ithout anti-stripping agent isas detarm ired by
theNew Yok StateDepartm ent of Transportatim perNew York Sate Departm ent of Transportation Standard
BASEAVERAGEFO B.TERMINAL PRICE

The average F.0.B . tam irel price of unm odified PG 64-22 birder w ithout enti-stripping agent isas detam ired by
theNew York StateDepartm ent of Transportation as afNovember1,2012.

TOTAL % ASPHALT PLUS FUEL
The percentage of total allow able agphalt and fuel oreach item isas pllovs:

+ FUEL

noe | sasea | SR | zomssacsuan
302 01 3.5 - 3.75%
402 03810118 6 .85 100 7 85%
402 03820118 6 .85 100 7 85%
402 03830118 685 100 785%
402 03890118 685 100 785%
402 058902 825 100 925%
402 09XxX02 620 100 720%
402 12XX02 550 100 650%
402 19XX02 490 100 590%
402 25XX02 450 100 550%
402 068X0118 6.70 1.00 7.70%

Fuel Allaw ance regresents allaw ance for energy (fiel, eledtricity, naturalgas) used in the productim of
asphalt. Ttisa costassociated with the product and not intended to represent any trucking or hauling of
product.
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d. W ork perform ed after the expiration of the contract, where no extension has been granted, resultant from purchass
orers placsd priar to expiration of the contractw ill receive the asphalt price adjustm entsappliceble in effect diring
the lastm onth of the contiact.

Asphalt price adjustm ents forany contracts that are extended w i1l bebased on thenew average orthemonth n
which the w ork isdone applying the sam e base estahlished forttet contact.

e.  Asphalt price adjuistm ents allow ed by thiscontract gall be calailated and applied to the origingl prices. Therew ill
not ke asphalt price adjustm entsunless the change am ountsto m ore then $0 10 per ton fiom the origirel price. T
these instences, pricss w 111 revert ack to the origirel pricess.

£ Al ephaltprice adjustm entsw ill ke com puted to three decimal placss.

g.  Should these provisions result ina price somchre w hich becom es unw orkable, derim entall or irfurious to the Sate or
inprices which are not tmily reflative of m arket canditions orw hich are deem ed by the Comm issicner tobe
urnreasonable or excessive, and no adjistm entin price ism utielly agreesble, the C omm issicner reserves the solericht
upon tendaysw ritten noticem ailed to the contractar to tam inde any contact resulting from  thisbid opening.

h. Al aphaltprice adjistm ents shall be published by the State and issued toall contract Iplders w hose responsihility
w ill e to attach the approprise Sate notifiction pased on when the w ork w as perform ed) to the paym ent fvoice
sulm it to agency.

351 AsphaltPriceAdjusiment: Example

Thisexam ple is for illustation purposss anly. A dual Base Average Price, ex., may vary':
Toam 40203810118

Base Avearge Price = $582 000
New Average Price = $592 000
Total$ AsphaltplusFuel = 7 85%

($592 000 -~$582.000) x 00785 = $1000 x 00785 = +$0.785 perton

Positive Price A djistm entnum ber shall be added to origirel per tn B id Price.
Negative Price A djustm ent nm ber shall be subtiacted from origirel per tm B id Price.

Periodic Price Adjustm ent
DIFFERENCE
EM CRADE/ TOTAL % ASPHALT) (100% M ateril '%RE]};IE‘Y
DESCRIPTION AL% CE -Total% Asphalt] ADJUSTM ENT
=S |4 FuelATowance)| PERCENTAGE
30201 Bitm StabilizedCourse 375% 96 25%
40203810118  Misc Patching F1 7 85% 92 15%
40203820118  Misc Patching F2 7 85% 92 15%
40203830118  Misc Patchirng F3 7 85% 92 15% 76 BE
40203890118  Misc Patchirg F9 7 85% 9215% PUBLISHED
402 058902 Shim CourseF9 925% 90.75% QUARTERLY
402 D9XX02 9 5 Supepave 720% 92 80% AT
40212XX02 125 Superpave 6 50% 93 50% WWwW-0gsny gov
402 19XX02 19 Superpave 5 90% 94.10%
402 25XX02 25 Superpave 550% 94 50%
402068X0118 63 PolynerModHMA 7.70% 92 30%

Every three m onths the base bid pricss sown In the Initisl CONTRACT AW ARD NOT IFICATION may beadjustedin
accordance w ith changes in the US  Buresau of Liabor Sadstics BLS).
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THIS ADJUSTM ENTMAY GO UP OR DOWN . Pleese see chart below forapplicshledates.
The “base” month for calculations shall be Novem ber 2012.

(Price adjustm entsw 111 NOT be recalaulated if PPT changes due to change in Prelim irery () stahis.)

These pericdicprice adjistm ents shall be published, via a Purchasing Mem orandum , by the Of fice of General Servicess.
These w i1l be ismued thmough the Purchaser No tificstion Service and posted on the w ebsiteunder the aw ard num ber-.

DATES FOR M PLEM ENTATION:

EffectiveDate BLS Month PPI& CPI

for Adjustm ent for Calailatdm BaseM onth
Jmel,2013 Aprl 2013 Novanber2012
Septemberl,2013 July 2013 November2012
Decemberl, 2013 October 2013 Noveanber2012
Mamhl, 2014 Jaruary 2014 Novanber2012
Junel, 2014 April 014 November 2012
Septamberl, 2014 July 2014 Noveanber2012
Decemberl, 2014 October 2014 Novanber 2012

Therew ill ke two BLS indexesused forprice calailations - one forproduct and another forequinm ent, operatars. The
BLS values will be “Not Seasonally Adjusted”. The indexes are:

For Product For Equipmm ent, O perators
Producer Price Index (PPI) C onsum er Price Index CPI)
Series ID: PCU 2123121231 SeriesID: CUUR 0000SAQ
Industry: StaneM ining & Q uarrying Area: U.S. C ity Average
Product: StoneMining & Quarrying Ttam : Alltan s

PRICECALCULATIONMETHOD:
{US Buresn1 of Labor SatisticsMonth forCalaulatim / Base Month) x Base BidPrice inAward).

361 Periodic PrceAdjustm ent Exam ple
ADJUSTMENT EFFECTIWWE JUNE 1,2013:
PEL EXAMPLE ~Thisexam ple is for iThetation purposss cnly. A ctual BLS values, €x., may vary':
Ma teral "402 03890118," which is$51 00 pertm and incdludes (see Asphalt Price A djustm ents chart):
TotEl% Asphdlt + Fud A llowance = 7 85%
Difference (100% mateial -Total$ Asphalt plusFuel A llaw anoe) = 92 15%
The PPIwouldbe calailated as:
BidPrice= $51 000

US Burean of Labor Satistics PPT forNovem ber 2012 = 250 400

US Buresn of Labor Satistics PPL forA pril 2013 = 260 400

260400/250 400 = 10399 (or3 99% incresse)

$51000x 399%) =$20349

(PPIA djustm entsare only applied tom aterial w ithout asphalt) = $2.0349 x (92 15%) = $1 8752
BidPrice + PPTAdjustm ent =$51 000 + $1 8752 = $52 875 @mwunded to third decimal place) per Ton
BidPricew ithPPI Price Adjustm ent = $52 875 per Ton
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ADJUSTMENT EFFECTIVE JUNE 1,2013:

CPIEXAMPLE -Thisexample is for ilustation purposes aaly. Actual BLS values, gx., m ay very':
Price for Project Paver Mo bilizatio = $650.000

US Buresau of Labor Satistics C PI forNovember 2012 = 230221

US Bureau of Labor Satistics C PI forApril 2013 = 240221

240221/230221= 10434 (or4 34% increase)

CPIAdjism ent for Project Faver Mo biliztim = $650.000 x 4 34%) = $28.2100

BidPrice + CPIA djustment =$650.000 + $28 2100

BidPricew ithCPIPriceAdjusment= $678 210 @munded to third decimal dace)

Prevailing Wage Rates -Public Works ard Building Services Contracts

W ork under the C ontract subject to the preveailing w age rateprovisims of New York SateLaborlaw . See "Prevailig

W ageRates -PublicW orksand Building Services Cmtracts” inAppendix B,0GS General Specificstions. Any federdl or
Sate detem natim ofa vidlatim of any publicw orks law or regulation, or labor 1aw orregulabim, orary OSHA vidladm
deam ed "sericus orw ilIfi1l" m ay be grounds fora debarm iration of vendornon-responsihility and rejection ofbid.

The appliceble Prevailirg W age R ate Schedule for this projet isPRC_# 2013000072

Foraccess to the Departm entof Labor DOL ) PrevailingW age Schedule, use the follow ing lirk:
htip: Jaborsaenyus chow FindProect.cb?m ethod=show It

ForPrevailirgW ageUpdatss, use the follaw ng DO Ls lirk:
http:/Av pp Jaborstateny usArpp Aadbliddien PW_C hanges.do?m ethod=show It

Links to schedule updates gopearin tie table & the bottrm  of the w eb page.

IM PORTANT NOTE: The above PRC number M UST be noted on all purctiase orders issued for purchases fram
this contract.

WORKERNOTIFICATION —A9052; S6240

Thisprovision isan addition to the existing prevailing w age 1ate law , LaborLaw §220, parageph a of subdivisin 3-a. It
requires aontactars and subcontactors to provide w rttn notice to dll laborers, w orkers orm echanics of the prevailing
wage rate for their partiailar b dassificaio on each pay stib*. It also requires contiactars and subcontractors to post
a notice & the begiming of the perform ance of every publicw ork contract on each jdbo site thet irchides the telechone
num ber and address for the D epartment of Labor and a statam ent Inform ing laborers, w orkers orm echanics of their richt
to contact: the Departm ent of Liabor ifhe/she is not receiving the proper prevailing rate of w ages and/ar supplan ents for
hisherpartiailar b dassification . The requirrd notificattion w i1l be provided w ith each w age schedule, m ay be
downloeded fom www Jaborstaeny s orm ade available upon request by contadting the B ureans of PublicW ork & 518-
457-5589.

* T the event that the required inform atbion w 111 ot fit m the pay s, an accam panying sheet arattadm ent of the
inform adm w i1l saffice.

O SHA 10-H our Constructim Safety and H ealth Course-S1537-A

Thisprovision isan additim to the existing prevailing w age rae law , LaborLaw §220, sactim 220-h. krequirs et am all
publicw ork contractsof et least £250,000, all laborers, w orkers, and m echanics w orking on sitebe certified as having
successfully completed the O SHA  10-hour constmicdiom safity and healthcourse. It firther requires thet the advertissd bids
and cantracts forevery publicw ork contract of &t lesst 250,000 containa provision of the requirem ent AND  only applies
tow oxkers on a publicw ork project that are required under A rticle 8 to receive the prevailirg w age. .

Further inform ation m ay be found a: www Jaorstaeny usiv orkerprotection Aoubliav ork /AW _C ontents.chim
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SECTION 4: DETAIL SPECIFICATIONS

4.1

4.2

4.3

4.4

Paym ent

Paym ent ¢hall bem ade & contract pricss pernet tm forthe actiel quantity of m aberial reosived from the contactar, T
additim, paym ent adjusim ents w ill ke applisd in Quality Un its forall applicsblem ixes as described in Sections 401, 402-4
and 4025 of the SpecificaHms.

Paym ent shall bem ade & the contiact price per day based on the num ber of days (com puted to the nearest quarterday) thet
flaggers are actually utilizad.

QAF Quality Units)

The QualityAdjustm et Factorw illke 1 0 forall material mroduced under this contract for any agency other than
NYSDOT.

The follav ing Quality Unit Tidex prices w ill goply tom aberdial produced under thisoontract orthe New York State
Departm ent of Transportation NYSDOT ) only:

Regim Index Price
Sedich {$/Qualitythit)
1 $70
2 $75
3 $80
4 $70
5 $75
6 $75
7 $75
8 $90
9 $70
10 $110
11 $105

Superpave Mix tam s

The Equivalent Single Axle Load’s (ESAL's) level for all SupepaveMix it s shouldbe <0 3 m illion. Forall Superpave
Mix item s, the Vendorw ill not ke responsible fornuclear density testing.

Op tias\l Eyuipm ent

B ids forpaving placan ent and cam paction equipm ent are volintary. Aw ards for FOB m aterial and/ar ttansportatio rates
w ill rot be affected by the presence or lack of optimal equipm ent hids. To request optimal pever and/ar cam pactim
equipm ent fram a vendor, agexies m ustanticipate placem et of at least 500 tons per day (for each day equipm et
isrequested) . The 500 tmsperdaym inimum does rot irclude the last day of w ork on Jarger projectsw here quantitiesto
cam plee w ork on the last day m ay be less ttan 500 tms.

Equipm ent offered by the vendor shall m est the requiram ents of Sectin 400 of the Specificatios. A 11 pavers shallmest
the requirem ents of Section 402-3 02 HM A Pavers of the Specifications. Vendors shall note the requiram ents forapprmoved
autam atic transverse slope and 1ongitudirel grade screed contiols. Pavers shall be equipped w ith hydraulically operated
extansions of the proper w idth and approved pint: matdhing shoes and/ar30 feet Iong m ovirg refierences, such as floating
beam s or skis as gopropriae as cutlined in the Specifications, Section 402-3 06 Spreading and Finishing. A llmwollas shall
m eet the requiram ents of the Specificatims, Saction 4023 04 Rollas.

W hen equipm ent isrequestedw ith operatar, operatar shall be capable and experienced in the operatim of the suppliad
equimm ent. The vendor isadvised tiet, due to the nature of Hot Mix A sphalt paving pro-ads, overtin e hours are

custam arily used to expediticisly progress projects. No extra paym ent dall be due tovendors tret supply operatars for
pavers and/arolles due to overtin e hours w orked by those operatars. The vendor shall be responsible for fizel and repairs
foradl supplied equipm ent.

Paym ent orequimm ent shall ke by the day foreach day the equipm ent is adually used toplace or can pactm aterdial,
exoept & ollov s: No paym ent shall bem ade for days required to deliver the equipm ent o the project site or to rsom the
equipm ent tothe vendor's glant. Paym ent shall bem ade foreach day thet actual paving work is started, even if work isnot
cam pletad due to Inclem entweather or otherunforeseen circum stances. The vendor shall not be entitled topaym ent for
daysw here w ork isnot sarted due to inclem entw eather.
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44.1 Optimal FuipmentList
Hotm ixasphalt H M A ) Paver w ith operatar capable of sin ultznecusly paving m ainline and shoulders friom 16
feet t020 festw ide (exactw idth required tobe specifiadat the tim e of order) .
Hotm ixasphalt HM A ) Paver w ith oparatorand screed person capable of sin ultanecuslly paving m ainline and
shoulders from 16 feet 1020 fistw ide (exactw idh mequired tobe specified &t the tim e of ordex).

10-Ton Static Raller

10-Ton Static Rollerw ith operatar
10-Ton Vibratary Roller

10-T'on Vibratary R ollerw ith operator

M obilization

B ids form obilizabdm of equipm ent are a ane-tin e charge for the duratia of a project. M cbilizabdm prices goplyto
provided equirm ent only and arenot associated w ithhanling rtes. Rollerm obilizatim prices are tobe applisdper oller
perproject

Flagoers

Bids for flaggers are volmtary . Award for FOB Ma terial and/ar transportation 1stes w ill rot be affiected by the presence or
lack of bids forFlaggers. Flaggersm ay be mquestad by agencies ifw ork by a flagger is nitially expected to last-at st
one caledarday. Theprice bidper flagger per day shall ivhde dll costsof providing a flagger w here directed by the
Engheeroragency authorized irdividial w ith &ll the necessary safiety equipm ent, i.e. soop/dlow paddle, flag, vest, hardhat.
Paym ent shall be by the day foreach flagger provided. A day shall be debam ined as including the tim e perdod betw een the
camm encem ent and com pletion of w ork on any calendar day . No extra paym ent gall ke provided if the flagger mustw ork
lnger than the stendard eight-hourw orkday. Paym entshall kem ade to the nearest quarter day as debarm ined by the
Engineeroragency auttorized irdividual.

Special Note for Ordering Ttan 402.068X0118

This isa gpecidl m ix itan which requires polym erm odified asphalt. Polym erm odified asphalt isnot wutinely used in &ll
areas of the Stateand m ay not be redilyavailable a the m ix facility . Therefors, it isin portant: togive producers a tim ely
notice priar toperform ing thew ok o the polvm erm odified asphalt can be oxdered. A m inimum of one w eek notificatim
shouldbe given to the producer to ensure polym erm odified asphalt w i1l be availade.

The63mm iten alsorequires a special tack coat tobe applied priar toplacing thism ix. This tack coat iseithera RS-1hor
CR S-1h staight em ulsion w ith Ma terddl Designation of 702-3002 or702-4002 respectively. This tack coat iten canbe
purchased using the OGS LiquidB ittm inousMa tdals FOB contract.

The m Inim um quantity of6 3 mm item per purchase order shouldbe 500 tons.

Tf vendors are used forplacsm ent of thism i, it isrecom m ended tohave a pre-pavem esting.



GROUP 31502 Bituminous Concrete (Hot Mix Asphalt and 6.3 Polymer Modified Hot Mix Asphalt)
AWARD #22581

SECTION 5: GENERAL PROVISIONS

5.1

5.2

5.3

5.4

55

Notices

A Ilnotices, dem ands, designations, certifictes, mquests, offers, consents, approvals ad other instiim ents given pursuant
to thisAgream ent chall be in w riting and shall be validly given w hen m ailed by registared or certifiedm ail, orhand
delivared, (i) ifto the Sate, addressed to the Sate & itsaddress st forthbelow , and (1) if to C ontactar, addressed to
ContiactA dm inistatorat the address st forthbelow . The partiesm ay from tim e to tin e, specify any address in the

Un ited Sates as its address forpurpose of notices inder thisAgreem ent by giving fifteen (15) days w ritten notice to the
otherparty. The Partiesagree tom utually designate individaals as their respective representatives forpurposss of this
Agrean ent. Contat inform aton for the designated irdividuals it isas llow s:

StateofNew York Contractor
NYS Offie ofGenerdl Services | A lliance Paving Ma terdals, Tnc
NYS Procurem ent
C ontact Nam e:| EliseR elyea Kimberly A .Ocuto
Title:| C ontract Managem ent Specialist| President
Ma ilirg Addressy{ 38thFl. ComingTower (ESP) 846 Law rence St

C am pany Nam e;

City:| Alany Rame
State: | NY NY
Z ipCode:| 12242 13440
PhoneNum ber{ 518-408-2383 315-337-0795
EMa ilAddress| E liseR elyea@ogsny gov Jamisfocutocom
Fax Number:] 518-474-1160 315-337-1060

A Ilnotioss st shallbe effective upan actuadoeptby the receiving party. TheC ontractor w ilibe required to forward a aopy of
the officalnotioe to an A uthorized U sar that is associatedtin the subject of thenotioe.

W rittennotice of any alleged breach by one party to the other shall promgideific facts, circum stances and groundsupon
which thebreach isbeing declarke

Any changes to parties requiring notice shall be st forth ina PurchasingMem orandum issued by NYS Offie ofGeneral
Services.

Captions

The captims contained in this C ontact are intmded for conveniae and reference purposss anly and shall inno w ay be
dean ed to defne or lim it a1y provisim thereof.

Severability

T any provision of this C ontract isdean ed irvalid orunenforcesbles, such determ inatin shall have no effect m thebalance
of the C ontract, which shall be enforced and intepreted & if such provision w asnever inclided in the C ontiact.

Countexparts

ThisAgrean entm ay be executed in one orm ore counterparts, each of w hich shall be deem ed tobe an origirel, butall of
w hidh together shall enstiute the sam e A greem ent. Any signature page of any such counterpart. may be attached or
appended to any countapart. tooom plate a firlly executed conterpart of thisAgreem ent, and chall bind such party .

Entre Agreem ent

ThisC ontractand the referenced aopenditesand attachm ents constiute the entire A greementbetw een the parties thereto and no
satement, prom jse, condition, inderstanding, inducem entor represntation, oral orw ritten, expressed orin plied, which isnot
oontained herein shallbebinding orvalid and the C antiactdhallnotbe changed, m odified oraltersd in any m armerexceptby an
nsmm entin w riting executed by the State and the C ontractor, w ith allnecessary epprovals. A uthorized U sers hallnothave the
authority to m odify the texm s of the C ontract, exosptas to better term s and pricing raparticulrpmarenent than those set
forth heren In accordancew ith the tem s set forth n A ppendix B C Jauses 40, M odification of ContractTem s, and 44, Purchase
Oxders.

MmN AFEA
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IN WITNESS WHEREOF, the parties therefore hereby execute their mutual agreement to the terms of this Contract. This
agreement shall be executed and shall be a binding Contract between the parties as set forth in Appendix B, Clause 38, Contract
Creation/Execution. The State further warrants that, where Contractor is asked to execute multiple original copies of this signature
page along with a complete original copy of the Contract, the approved signature page(s) will be affixed by the State, upon receipt
of all necessary approvals, to additional copies of this Contract which conform exactly to the complete original copy as submitted
by Contractor and executed simultaneously therewith.

CONTRACTOR / THE PEOPLE 0;?‘: STATE.OF NEW YORK
Signature: 7 et V/ Signature: m ’\

Y
S S - o" 4 {"
Printed Name: KiMqaéw A - Dc:u/n( Printed Name (90 ce ,/4/4:/ / (] A’c (

Title: _ P RIS DEAIK Title: /4 S 57' . Prectys
Company Name:  Alliance Paving Materials, Inc Office of General Services
Federal ID: 161090940

NYS Vendor ID: 1000007743
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The acknowledgment must be fully and properly executed by an authorized person. By signing you certify your express
authority to sign on behalf of yourself, your company, or other entity and full knowledge and acceptance of this agreement,
Appendix A (Standard Clauses For New York State Contracts), Appendix B (OGS General Specifications), and State
Finance Law §139-j and §139-k (Procurement Lobbying), and that all information provided is complete, true and accurate.
By signing, bidder affirms that it understands and agrees to comply with the OGS procedures relative to permissible
contacts as required by State Finance Law §139-j (3) and §139-j (6) (b).

CORPORATE ACKNOWLEDGMENT

STATE OF A)Lﬂl\_) k/lsﬂ.l/( }
§8.:

COUNTY OF Ot DA }

On the / (ﬂ T day of MUL"/ in the year 2013, before me personally came:
l/((m Rty A~ Ocer D , to me known, who, being by me duly sworn, did
depose and say that he/she/they reside(s) in W. WMM Sr. Romd N T ; that
he/she/they is (are) Pﬂ-&SlDdﬁ NY (the President or

other officer or director or attorney in fact duly appointed) of hecinoes ?Mjuxukm.mvf; D}
, the corporation described in and which executed
the above instrument; and that he/she/they signed his/her/their name(s) thereto by authority of the board of directors of said
corporation.

SARAH E JAKUBIEC

Notary Public, State of New York
No. 01JA6275044
Qualified In Oneida County
( ((,/ Commisslon Expires Jan. 14, 2017

Notary Public Slgnat
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STANDARD CLAUSES FOR NYS CONTRACTSAPPENDIX A

STANDARD CLAUSES FOR NYS CONTRACTS

The parties to the attached contract, licmnss, lease, am endm ent
or other agreem ent of any kind hereirafter, "the contiact” or
"this contract”) agree to be bound by the follow ing dausss
which are hereby made a part of the contlact (the word
"Contractar” herein refers to any party other than the State,
whether a contactar, licmser, lioasee, lesor, lessee or any
otter party):

1.EXECUTORY CLAUSE. T accordance with Section 41
of the State Firence Law , the Stae shdll have no lishilty
under this cantract to the C ontractor or to anyone else beyond
finds appropriated and availadle for thiscontact,

2. NON-ASSIGNMENT CLAUSE. In accordance with
Section 138 of the Sate Finance Law |, thiscontiactm ay notbe
assigned by the C ontractar or its right, title or nteret therein
assigned, transferred, canveyed, sublet or otherw ise disposad
of without the State’s previous written consent, and attempts
to do = are null and void. Notw ithstanding the foregoing,
such pricr wrthen consent of an assignm ent of a contract 1
pummuant to Artidle XI of the Sate Finance Law may be
waived & the disretim of the contriacting agency and w ith the
cancunrence of the Sate Comptwller whee the origirsl
contract was subject to the State Comptroller’s approval,
where the assigm ent is due to a reormganizatio, m erger or
consolidation of the Contractor’s business entity or enterprise.
The Sate ret=ins its right to appmve an assignm ent and to
mquire thet any C ontractar demonstate itsresponsibility todo
bushess w ith the S=te. The C ontractorm ay, how ever, assign
its right to receive payments without the State’s prior written
omsent unless this omtiact concems Cetficates of
Participatio pursuant toA rtidle 5-A of the Sate Finance Liaw .

3.COM PTROLLER'S APPROVAL . In accordance wih
Sectim 112 of the State Finance Law (or, if this contract is
w ih the Sate University or Ciy University of New York,
Section 355 or Section 6218 of the Educatiom Law ), if this
contract exceeds $50,000 forthe m irmum  thresholds agreed
toby the Of fice of the S=te Com ptoller for certain S.U.N Y.
and C U.N.Y. contiacts), or if this is an am endm ent for any
amount to a oontiact whidh, as 0 amended, exoeeds said
sattary amount, or if, by this contract, the Sate agress to
give something other than money when the valle or
reasonably estimated vale of such consideratio exoesds
$10,000, it shall not be valid, effective or birding upon the
Sate untl ithas been approved by the Sate Comptrwollerand
filed in his office. Comptmwollers approval of contacts letby
the Of fice of General Services isrequired w hen such contracts
exceed $85,000 (Sate Finance Law Sectim 163 6-9).
However, such preapproval shdll not be required for any
contract estahlished a5 a centalizad comtract through the
Office of General Services or for a purchase oxder or other

4. WO RKERS' COM PENSATION BENEFITS. In
accordance w ith Sectim 142 of the Sate Finence Law , this
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contract shall be void and of no force and effect unless the
Contractar shall provide and m aintain coverage durirg the life
of this contact for the benefit of such employees as are
required to be covered by the provisins of the W orkers'
C om pensatimn Law .

5.NON-DISCRIMINATION REQUIREM ENTS. To the
extent required by Artde 15 of the Executive Law  @Elso
known as the Human Richts Law ) and &ll other Sate and
Federal sahioy and consthtimal non-discrim iretion
povisims, the Contractr will not discrim inate against any
em ployee or applicant for em ploym entbecause of race, creed,
colar, sex, natimal origin, sexual orientation, age, disability,
genetic predigposition or carrier stahs, or martal staus.
Furthem ore, in accomdance w ith Sectiom 220-e of the Labor
Law , if this is a contiact for the constmicHdo, alteation or
pyair of any public buildng or public work or for the
mamufactre, sale or disrilutim of maberals, equipment or
supplies, and to the extent that this contract shall be perform ed
w ithin the Sate of New Yo 1k, Contiactor agrees thatneither it
nor its sibcontractars shall, by reason of mee, creed, cobr,
disability, sex, or natimal origin: @) disorim inae in hiring
against any New York Sate citizn who is qualified and
availadle to perform the work; or ) discrim nste against or
intim ickte any employee hired for the perform ance of work
under this contract. I this is a building s=rvice contact as
defirad in Sactin 230 of the Labor Law , then, in accordance
w ith Sectian 239 thereof, C ontractor agrees that neither tnor
its suboontacts shdll by mason of mce, aeed, color,
natimal oxrigin, age, sex or disability: @) disrimimate in
hirirng against any New Yok Sate citizn who isqualified and
availddle to perform the work; or b) disrim nate against or
intim icee any employee hired for the perform ance of work
under this contract. C ontractor is subject to fires of $50 .00
per pason per day for any vidlatim of Section 220-e or
Section 239 as well as possible tam natim of this contract
ard forfeihne of all moneys due heramnder for a second or
subssquentvialadim.

6.WAGE AND HOURS PROVISIDONS. If this isa public
work contract covered by Articdle 8 of the Labor Law or a
building sarvice contract coverad by A rticle 9 thereof, neither
Contactar's amployees nor the anployees of is
subcantractrs may be required or perm ittad to work more
than the num ber of hours or days stated in said stahutes, exoept
as othew ise provided in the Labor Law and as set forth in
prevailirg wage and supplem ent schedules issued by the State
Labor Department. Furthemore, Contactr arnd is
subcontractors must pay et lesst the prevailing wage e and
pay or provide the prevailing supplanents, incdluding the
premim m=tes for overtime pay, as debam ined by the Stae
Labor Department In accordance with the Labor Law.
A dditimally, effective April 28, 2008, if this isa publicw ork
contract mvered by A rticle 8 of the LaborLaw , the C ontractar
understands and agrees tha: the filing of paymwlls in a m anner
oconsistent w ith Subdivision 3-a of Sectin 220 of the Labor
Law shallbe a condition precedent to paym entby the Stateof
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any State approved am s due and ow ing forw ork done upon
tre project.

7T.NON-COLLUSIVE BIDDING CERTIFICATION. T
accorance w ith Sectim 139-d of the Sate Finance Law , if
this conttact w as aw arded based upon the subm ission of bids,
Contactar affim s, under pendlty of perjury, that itsbid was
amived & independently and wittout collusion aimed &
restricting com petitim. C ontractar further affim s that, at the
tine Contactar submithed its bid, an authorized and
responsible person executed and delivered to the Sate a non-
colheive bidding certificaion on C ontractars behalf.

8. NTERNATIONAL BOYCOTT PROHIBITION. I
acoordance w ith Sectim 220-f of the LaborLaw and Section
139-h of the Sate Finance Law, if this contiact exoeeds
$5,000, the C onttactor agrees, as a maberial condition of the
contract, thek neither the Contractor nor any substentially
owned or affiliated person, fim , partnership or corpomtion
has particigated, is particiating, or shall particiste in an
intemational boycott in viclado of the fedesl Export
Adm inishation Act 0of 1979 60 USC App. Sectimns 2401 &
sq.) or regulatims theraunder. If such Contactor, or any of
the aforesaid affilides of Contactar, is convicted or is
otherw ise found tohave vidlaed said law s orregulabions upon
the firal detem natdm of the United Sates Commerce
Departm ent or arny other appropriate agency of the Unied
Sates subsequent to the contradt's execution, such contract,
am endm ent or m odification thereto shall be rendered forfeit
and void. The C ontractar shall so notify the Sate Com ptroller
w ithin five () business days of such conviddm, determ ireHon
ordisposition of appeal PNYCRR 105 4).

9. SET-OFF RIGHTS. The Sate shdll have dll of its
common lav , equitddle and statitory rights of set-off. These
ridghts shall indlude, butnotbe lin ited to, the Sates optim to
w ihhold for the purposes of sat-off any moneys due to the
Cantractar under this contract up to any amounts due and
owing to the Sate with regard to this contract, any other
contract w ith any Sate departm ent or agency, inchiding any
ocontact for a tem comm encing pricr to the tem of this
contract, plis any am ounts due and ow Ing to the State forany
other reason irdiding, w ithout Iim itaHom, tax delimuendies,
fee delimuencies or m onetary pendlties relatbive thereto. The
Szte chall exercise itsset-off ridhts in accordance w ith nom &l
Szte practices incduding, In casss of ss-off pursuant to an
audit, the fndlizatim of such audit by the Sate agency, its
representatives, or the Sate C am ptmller.

10. RECORDS . The Contmactr shall establish and m aintain
canplae and accurate books, reoords, docum ents, acoounts
and other evidence dirctly pertirent to perform ance under
this contiact hereirafter, colletiely, "the Records"). The
Records must be kept for the balance of the calendar year in
which they were made and for six ) additinal years
thareaftier. The Sate Comptwller, the A tinmey General and
any other pemon or entity auttorized to ocondudt an
eam iratim, asw ell as the agency oragencies Involved nn this
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contract, shall have access to the Records during nomal
business hours & an office of the C ontractor w ithin the Stae
of New York or, ifno such office is availahle, & a mutually
agreseble and rmasonable venue w ithin the Sate, for the tem
specified above for the purposss of ingpection, auditing and
copying. The Sate shall take reasonable steps to protect from
public distlosure any of the R ecords which are exem pt from
distloaure under Sectim 87 of the Public O fficars Law  (the
"Statute’) provided tet: () the C ontractar shall tim ely infom
an approprigde Sate official, in writg, that sald records
should not be digflosed; and (1) said recomds shall be
sufficiently identified; and (iii) designatim of said reconds as
exan pt under the Statute is asonable. Nothing contained
herein shall dim imigh, or in any way adversely affect, the
Sates richt to discovery inany pendirg or future litigetion .

1l. DENTIFYING INFORMATION AND PRIVACY

NOTIFICATION. @ Identification Number(s). Every
invoie orNew York Szte Claim for Paym ent subm it to a
New York Sate agency by a payee, forpaym ent for the sale of
goods or saxvices or for tansactims (eg., leasss, easam ents,
liozees, ex.) rElated to real or personal propertym ust inchde
the payee's identification mum ber. The mumber is any orall of
the following: (i) the payee’s Federal employer identificstion
number, (ii) the payee’s Federal social security number, and/or
(iii) the payee’s Vendor Identification Number assigned by the

Statew ide Finandial Systam . Failure to indude such num ber
or mm bers may delay paym ent. W here the payee does not
have such number or numbers, the payee, on its nvoice or
Clam for Payment, mustgive the rason or reasons why the
payee does rothave such num ber ornum bers.

) Privacy Notifimtim. (1) The authorty to request the
above personal inform atin firm a s=ller of goods or sxvices
or a lessor of real or parsonal property, and the authority to
m aintain such inform atdm, is found in Section 5 of the Stae
Tax Law . Disclosure of this inform atim by the selleror lessor
to the Stae ism andatary . The princips]l purpose forwhich the
informatdm is colletad is to enable the Sate to identify
imdividials, businesses and others who have been délinquent
in fililng tax rums or may have undestated their tax
lishilies and to genaally dentify persons affected by the
taxes adm imstered by the Camm issimer of Taxatdim and
Finance. The inform atim w illbe used for tax adm inigzation
purposes and forany other purpose auttorizad by law . @) The
pe=onal inform atim is requestad by the purchasing untof the
agency contracting to purchase the goods or sexvicss or lesse
the real or personal property covered by this contract or lesse.
The informatdo is maintained in the Statew ide Financidl
System by the VendorManagem entUn itw ithin the Bureau of
Sate Expenditires, O ffice of the Stae Camptinllar, 110 Sate
Street, A leny, New York 12236.

12. EQUAL EMPLOYMENT OPPORTUNITIES FOR
M INORITIES AND WOM EN. T accordance w ith Sectim

312 of the Executive Law and 5 NYCRR 143, if this contract
is: () a wdtten agreement or purchase omler instrum ent,
providirg for a toEl expenditre In excess of $25,000 .00,
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whergby a contactirg agency is comm jtted to expend or does
epead finds in =um for labor, savices, suppliss,
equipm ent, m aterials or ary combinatim of the foregoing, to
be perform ed for, or rendered or fumished to the contiacting
agency; or (ii) a wxrithen agreem ent in excess of $100,000.00
whereby a contractirg agency is comm itted to expend or does
experd finds for the aocquisition, constucdim, dem olition,
mEplacement, m gjor 1=pair or reEnovatim of real property and
In provem ents therean; or (iil) a written agream ent in excess
of $100,000.00 whereby the owner of a Sate assisted housing
pmo¥Ect is comm itted to expend or does expend fimds for the
aoquisition, constucdion, demolition, replacement, mapr
rEpair or rEnovadom of real property and inpmovements
thereon forsuch project, then the ©ollow irg shall apply and by
signing this agream ent the C onttactor certifies and affim s that
it is Contractor’s equal employment qportnity policy that:

@ The Cantactarw Il not discrim inate against em ployees or
applicats for enployment because of mee, creed, cobr,
natimal origin, sex, age, disability or marital sttus, shall
make and docum ent its conscientiais and active efforts to
employ and utilize m inority group members and women in its
work forre on Sate contracts and w ill undertake or contire
existing program s of affimm ative action to ensure thatm irority
group membears and wom en are afforded equal employment
opportnities w ithout discrim ination. Af firm ative actio shall
mean recmiment, enployment, b assignm ent, prom otm,
upgradirgs, dem otim, tramsfer, layoff, or trm natio and rates
ofpay orother form s of com pensatim;

b) & the mquet of the contadting agency, the Contactar
shall request each employment agency, labor wnim, or
auttorized representative of workers wih which it has a
colletive bargaining or other agreem ent or understamding, to
fiimish a wrdten staEment et such employm ent agency,
1dborunim or representative w ill notdiserin nate on the basis
of mece, cread, colar, nadmal origin, s=x, age, disability or
marial saus and thet such wnim or mpresentative will
affimatively cooperate in the mplanentadm of tie
C ontractor'soblicetions herein; end

© the Conbactxr chdll s, in dl solictstioms or
advertissm ents for em ployess, that, in the perform ance of the
Szte contract, dll qualified applicats w ill be afforded equal
em ploym ent opportinities w ithout disrim inaim because of
mce, aread, colar, natimal origin, sex, age, disability or
marital sahs.

Conttactor w ill Incdlude the provisions of "a", "b", and "c"
above, in every sibcontiact over $25,00000 for the
oconstmictdim,  demoliion, replacanent, major wpair,
rnovadm, plaming or desion of mal pwpaty and
Inprovem ents thereon  (the "W ork") exceptwhere the W ork is
for the beneficial use of the Cantractar. Section 312 doss not
applyto: (i) work, goods orservics unrelat] to this contact;
or (i) employm ent outside New York Sate. The Sate shdll
consider cam plimnce by a contractor or subcontractar w ith the
requirem entsof any federal lav conceming equal en ploym ent
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opportinity w hich effecthiates the purpose of this saction. The
contracting agency shall determ ine whether the in positim of
the requiram ents of the provisions hereof duplicte or conflic:
with any such fiederdl law and if such duplicstion or conflicc
exists, the contracting agency shall waive the applicehility of
Sectim 312 to the extent of such duplistim or conflid.
Contractar w ill com ply w ith &ll duly prom ulgated and lawr fill
mles and regulabims of the Department of Econom ic
Development’s Division of Minority and Women's Business
Develqum ent pertaining hereto .

13.CONFLITTING TERM S. Tnh the event of a conflict
bawesn the tams of the contract (ichiding any and all
attadm ents thereto and am endm ents thereof) and the tam s of
thisA ppendix A , the tam s of thisA ppendix A shall conttol.

14.GOVERNING LA W . Thiscontract shall be govemed by
the lav s of the Sate of New York except where the Federal
suprem acy dause requires cherw ise.

15. LATE PAYMENT. Tineliness of payment and any
inherest to be paid to Contactar for Jae paym ent shall be
goveamed by Axtde 11-A of the Sate Finance Law to the
extent required by law .

16.NO ARBITRATION . Disputss Involving this contract,
Iduding the breach or alleged breach thereof, may not be
ailm itted to bimding arbibatin  (Eexcept where satutorily
auttorizad), but must, irstead, be heard in a court of
cam petent Jirsdiddom of the Sate ofNew York.

17.SERVICE OF PROCESS. T additim to them ehods of
s=vie allaved by the Sate Civil Practce Law & Rules
("CPLR"), Contracttr hereby consents to sxvice of process
upon itby registared or certified m ail, retim receipt requested.
Service hamunder shall be can plete upon C ontactkrs actual
receipt of pmoeess or upon the States receipt of the retimn
thereof by the United States Postal Service as refused or
unddliverable. Contractar m ust prom ptly notify the Stete, in
w riting, of each and every change of address towhich service
ofpmocess can bemade. Service by the Sate to the last known
address chdll be sufficient. Contractor will have thity (30)
caladar days after srvice hermunder is camplete inwhich to
respond.

18. PROHIBITIDON ON PURCHASE OF TROPICAL
HARDWOODS. The Contractar oertifies and wanants thet
all w ood produdts to be used undexr this conbact aw ard w illbe
in accordance w ith, but not limited to, the specifiatios and
provisions of Sectim 165 of the State Finance Law , (Use of
TropicE]l Hardwoods) which pmwhibits purchase and use of
tropial hardw oods, unless specificlly exem pted, by the Stae
or any governm ental agency or political subdivision or public
benefit corporatiom . Qualifimtim for an exam ptim under this
lav willbe the responsihility of the contracthar to estahlish to
m eetw ith the approval of the Sate.
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T addition, when any portim of this contact nvolving the
use of woods, whether supply or insaEllaHdm, is to be
paformed by any subocontactar, the prime Contractor will
indicate and certify in the subm itted bid proposdl tret the
subcontiactar has bean informed and is in cam pliance with
pecifimtims and provisins megardirg use of topicl
hardw oods as detailed In §165 Sate Finance Law . Any sach
usemustmestw ith the approval of the Sate; otterw ise, the
bid may not be cosidxed responsive. Under bidder
certifications, pmoof of qualification for exam ption w illbe the
responsihility of the C ontractor to meet w ith the approval of
the Sate.

19. M ACBRIDE FATR EM PLOYM ENT PRINCIPLES.
T accordance w ith the Ma cBride Fair Em ploym ent Principles
Chapter 807 of the Laws of 1992), the C ontractor hereby
stiulates that the Contactor either @) has no bushess
opaatims inNorthem Telard, or b) shall teke law fial steps in
good faith to condudt any business operatims in Noxthem
Ieland in accordance w ith the Ma cBride Fair Employm ent
Prirnciples (s described in Sectdm 165 of the New York State
Finence Law ), and shall pam it irdependent m onittring of
cam plince w ith such princigles.

20. OM NIBUS PROCUREMENT ACT OF 1992. kisthe
policy of New York Sate to maxin ize opportinities for the
participio of New York Sate bushess entapriss,
Indluding m nority end w om en-owned business entaprises as
bides, sibconttactars and sipplies on is prmocurement
contiacts.

Informatim on the availabiliiy of New York Stae
slbcontractors and suppliers isavailddle fivm <

NYS Departm ent afEconom ic Develagom ent
Divisim forSm all Business

AJeny,New York 12245

Teleghone: 518-292-5100

Fax: 5182925884

em ail: gpa @ esdd nv gov

A directory of certified m inority and wom en-owned business
entaprisss isavailsble from :

NYS Departm ent of FE.conom ic Develgom ent

Division of Minonrty and W am en's BisinessDevelcom ent
633 Third A verue

New York,NY 10017

212-803-2414

an ail: m wbecartificaHm@ esiny gov

htto://esd nv gov/ MWBE /divectorySearch htm 1

The Omnibus Procurement Act of 1992 requirss tet by
signing this bid prwoposEl or ocmtact, a applicble,
Contactys certify that whenever the toEl bid amount is
greater then $1 m illion:
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@ The Contractar has m ade reasonable efforts to encourage
the particiation of New Yoirk Sate Business Entarpriss as
suppliers and subocontractes, indluding certified m irority and
wam en-owned business entaprisss, on this projct, and has
retaired the dooum entation of these efforts to be pmovided
upon request to the Sate;

b) The Contactor has complied with the Federal Equal
Opporoniy Act of1972 P 1..92-261),as anended;

{©) The Contractor agrees to make rasonable efforts to
provide notifictiocn to New York Sate msidents of
em ploym ent opportinities an this project through listing any
such positims w ith the Job Sexrvice Division of the New Y ork
Sate Departm ent: of Liabor, or providirg such notifictdim in
such manner as is consistet with existing ocollativwe
bargaining contracts or agreem ents. The C ontiactar agrees to
docum ent these efforts and o provide said docum entadm to
the Sate upon request; and

) The Contractr acknow lefdges notice that the Sate may
seek to obtain offet credits from  forsign countries as a result
of this contract and agrees to cooperate w ith the State in these
efforts.

21. RECIPROCITY AND SANCTIONS PROVISIONS.
Bidders are hereby notified et if their principsl plaoce of
business is located in a country, natim, province, stete or
political sibdivision thet penalizes New Yok State vendors,
and if the goods or sxvices they offer w ill be aubstentially
produced or perform ed outside New York Star, the Omnibus
Procurement Adct 1994 and 2000 amendm ents € hapter 684
and Chapter 383, respectively) require that they be denied
cantracts which they would otharw ise obtain. NOTE: Asof
May 15, 2002, the list of discrim natary jurislictins subject
to this provision inchdes the states of South Caroling, A laska,
W et Virginia, W yom ing, Louisiana and Hawaii. Contact
NYS Departm ent of Econom ic Develgom ent for a current list
of jurdsdictims subject tothisprovisian .

22. COMPLIANCE WITH NEW YORK STATE
INFORMATIDON SECURITY BREACH AND
NOTIFICATION ACT. Contactar shall canply with the
provisims of theNew York Stae hifom atim Security Breach
and Notficattim A ct General Business Law Section 899-aa;
Sate Technology Law Sectiaon 208).

23. COM PLIANCE WITH CONSULTANT
DISCLOSURE LAW . If this is a contact for consultng
sarviass, defined for purposes of this requiram ent to ircdlude
aralysis, evallation, ressarch, tmining, daa processing,
can puter programm ing, engineerirg, envimonm ental, health,
and mental health s=vices, accounting, auditing, paralegal,
lecdl or sim ilar services, then, inaccordance w ith Section 163
(4-g) of the Sate Finance Law s am ended by Chapter 10 of
the Law s of 2006), the C ontractx shall tim €ly, accurately and
properly comply with the rquirement to sulm it an armual
em ploym ent report for the contract to the agency thet aw arded
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the contract, the Departm ent of C ivil Service and the Stae
Comptmller.

24. PROCUREM ENT LOBBYING. To the extet this
agream ent isa "procurement ontact” as d&efined by

Sate Finance Law Sectins 139 and 139k, by signing this
agreament the contiactor certifies and affims that all
dixflesnes made in accordance wih Sabe Finance Law
Sectins 139-j and 139k are canplars, tme and accurste. T
the event such certificatimn is found tobe intentimally false or
inentimally ncomplee, the Sz may temhnae the
agreem ent by providing w ritten notifictim to the Contractar
inaccordance w iththe term s of the agreem ent.

25, CERTIFICATION OF REGISTRATIDON TO
COLLECT SALES AND COM PENSATING USE TAX
BY CERTAIN STATE CONTRACTORS, AFFILIATES
AND SUBCONTRACTORS.

To the extat this agreem ent is a contract as defined by Tax
Law Sectim 5-a, if the contactr fails to make the
certificatiom required by Tax Law Sactim 5-a or if during the
tam of the contact, the Departm ent of Taxatim and Finsnce
or the covered agency, as defined by Tax Law 5-g, discovers
tet the cartification, m ade under penalty of pedjury, is Hlse,
then such failure to fileor false certifiction shall beamaterial
breach of this contract and this contractm ay be tem nated, by
providing w ritten notification to the C ontractar n accordance
with the tams of the agreament, if the coveed agency
debam ires thet such actdm is in the best irnterest of the State.
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GENERAL SPECIFICATIONS

APPENDIX B

GENERAL

1. APPLICABILITY The terms and conditins set forth in this
Appendix B are expresly iroorporatsd in and applicable to the
resulting procuram ent contracts ket by the Office of G eneral Services
Pmaurem ent Serviges Graup, or ket by any other Auttorizdd User
where ircorporabed by reference in its Bid Doauments. Captions are
nteded as descriptive and are not nitaxded to lin it or othew ise
resirict the terms ad conditions sstforthherein.,

2. GOVERNING LAW This procurament, the resulting contract
and any purchase oxders issued heramder shall be govermed by the
laws of the Sta= of New York exoept where the Federal suprem acy
claxe requires otherwise, and actions or procesdings arising fram the
contxact shall be heard ina court of com petent juristicton in the State
ofNew York.

3. ETHICS COMPLIANCE AIl Ridders/Omtractrs and their
employees must can ply w ith the requirements of Sections 73 and 74
of the Public Officers Law , other State codes, rules, regulations and
executive orders establishirg ethical stendards for the conduct of
husiress w ith New York State. Ih signing the Bid, Bidder certifies fia1l
camplisnce w ith those provisims for any present or futire dealings,
tasactions, sdles, oontrads, savices, offas, relabimships e,
involvirg New York State and/ar its employess. Failure to camply
w ih those provisions m ay result in disgualification fram the Bidding
process, tem immtion of contact, and/ar other civil or crm irel
proceedirgs as requiredby law.

4, CONFLICT OF TERMS Unlkss otherwise set forth in the
procurem entor contractdocum ents, conflicts am ong doaum ents shall
be resolved in the follow irg oxderof precedence:
a. Appendixad (StandardClausesforNY S Contracs)
b. M iniBid Project Definidon if appliceble and in acoordance
w ith the tenms ard conditions of the Back-Drop Contract.
c. Contract and other writingls) settrg forth the fiml
agream ents, clarfications and tem s between the Bid Doam ents and
Contractor’s Bid. In the latter circumstance, clarifications must
specifically note in w riting whatw as offered by the Contractar and
whatwas acospted by the State. K not, such clarifications shall be
considerad last in the oxder of precedence under this paragraph.
d. BidDoauments (Otherthen Appendixa ).

i  Bid Specifictions prepared by the Auttorizd User.

. AppendixB G eneral Specifications).

iil, Incorporated Contract Apperdicss, if any, ollowirg the
order of precedence as stated forContractabove.
e. Contractor’s Bid or Mini-B id Proposal
f  Unincorporated Appendicss (ifany).

5. DEFINTTIONS Tems ussd in this AppendixB shall have the
foIlow ing m eanirgs:

AFFILIATE Any irdividial or other leggl entity, (including butnot
Iim #ted to sole proprigxy, parnership, lim itsd liEbility com pany, fim
or corporation) that effectively contiols another cam pany inwhich (a)
the Bidder owns more then 50% of tte ownership; or (b) any
imMividial or other leggl entity which owns more ttem 50% of te
ownership of the Bidder. Tn addition, if a Bidder owns less tten 50%
of the ownexrship of another legal entity, but directs orhas the richt to
direct such entity’s daily operations, that entity will be an Affiliate.

AGENCY OR AGENCIES TheSate ofNew York, actirg by
or thtrugh one orm ore departm ents, boards, canm issims,
offices or irstihitions of the State of New Yoik.
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ATTORNEY GENERAL A tiomey Generalof the StateofNew
York.

AUTHORIZED USER(S) Agencies, or any other entity authorized
by tte lav s of tte Staeof New York toparticipate nNY S centralizd
ocnbtrads (Icluding but not Iim ited to political subdivisions, public
authorities, public benefit corporations and certain other entities set
forth in law), or tte StateofNew York acting an behalf of one orm ore
such Agencies or other entities, provided that each such Agency or
other entity shall be held sclely responsible for lisbilities or paym ents
due as a resultof its participation.

BID OR BID PROPOSAL An offer or proposal sukm itted by a
Bidder to furnish a described product ora solution, perform services ar
means of achievirg a practical end, at a stated price for tte sated
Contract term. A s requiredby the Bid Doam ents, the Bid orproposal
may be subject tom odification through the salicitation by the Agency
of best and firal offers durirg tte evallation pmcess prior to
recamm endation foraw ard of the Contract.

BIDDER OFFERER Any ird#idial orother leggl entity (irchding
but not Imied to sole propriety, partrership, lmied lsbility
cam pany, fim  or corporation) which subm its a Bid in response to a
Bid Soliitation. The term Bidder chall also irclide the term
“offeror.” In the case of negotiated Contracts, “Bidder” shall refer to
the “Contractor.”

BID DOCUM ENTS W ritrgs by the State setting forth the scope,
ters, condidons and tedmical specifications for a procurem ent of
Pmduct. Such wxtirgs typically inchde, but are not lin ied to:
TIrvitation for Bids (IFB), Request for Quotatim (RFQ), Request for
Prwposals (RFP), addenda or anendments thereto, and terms and
oconditions which are incorporated by reference, irnchding but not
Imisd to, Appedix A (Stardard Clauses for NYS Contracts),
Appendix B, (General Specifictions). W here these Geneml
Specifications are incorporatad in negotiated Contracts that have not
been competitively Bid, the term “Bid Documents” shall be deemed to
refer to the tam s and conditions set forth in the negotiatad Contract

BID SPECIFICATION A written description drafhed by the
Autloriza] User settirg forth tte specific terms of the intended
procurament, which may nchde: physiml or fimctonal
characterigtics, the nature of a camm odity or constction item , any
descrigtion of the w ork to be perform ed, Products to be provided, the
necessary qualifications of the B ider, the capacity and capability of
tte Bidder o successiuTly canry out the proposed Contrat, or the
proosss for achievirg specific results and/ar anticipated cutomm es or
any other raguirarent necessary to perform work. W here these
G eneral Specifications are inoorporatad in negotiated Contrads that
have not been competitively Bid, the term “Bid Specifications™ shall
be desmed to refer to the temms and condibons set forth in the
negotiated Contract and associabed docum entatdm.

COMM ISSIONER Cammissimer of OGS, or in the case of Bid
Specifications issed by an Autlorizd User, tte head of such
Authorizx] Useror their authorized representative.

COM PTROLLER Comptrdllerof the StaleofNew York.

CONTRACT The wxtirg(s) which contain the agresment of the
Comm issimer and the Bidder/Contractor setting forth te totEl kegal
obligation between the parties as determined by goplicable milss of
law, and whichm ost: typically inchde the follow ing classifications of
public procuran ents:
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a. Agency Specific Contracts Contracts where the specifications
fora Productora particular scope ofw ork are descrdbed and defired o
meetttenesds of one orm oreA uttorizel Useris).

b. Centmalized Contracts Sirgle or multiple award Contrads
where the specifications for a Praduct or general scope of work are
described and defined by the O ffice of General Services to mest tte
nesds of Auttorizs] Users. Centralized Contracts may be aw arded
through multiple awards or through adoption of another jurisdiction’s
contract or on a sale source, sirgle source, em emmency or com petitive
basis. Once estzblished, procuran entsmay bem ade fran the s=lected
Contractxxis) wihout firther competibion or M imi-Bid unles
otterwise required by the Bid Specifimtions or Contract Award
Notification.

c. BackDrop Contracts M ultipk award Centmlizd Contrads
where tte Office of G eneral Services defines the specifictons fara
Pmduct or generzl scope of work to meet the neads of A uttorizad
Users. Bidsm ay be sulm ithed eitterata dateand tim e certain orm ay
be acogpted on a continuous or periadic recruitm entbasis, as set farth
in the Bid Specifications. Selectin of a Contiactar(s) frrm am ong
Back-Drop contractholders foran acthial Product, project or particular
saope of work m ay subssgquently be m ade on a sirgle or sole source
basis, or an the basis of a M niBid among qualified Back-Drp
ocontract holders, or such other method as set forth in the BRid
Doament.

d. Piggyback Contract A Contract ket by any departm ent, agency
or irstrm entality of the Un ited States goverrm ent, or any department,
agency, office, political subdivisim or nstrum entglity of any state or
sae(s) which is adopted and exteded for use by the OGS
Comm issimer In accordmmce wih tte reuirements of tte State
Firence Law .

e. ContractLetter A letter to the sucoessfil Bidder(s) indicating
acoeptance of its Bid in response to a solicitation. Unles othenw ise
specified, the issEnce of a Letter of A coeptance forms a Contractbut
isnotan orer for Product, and Contractar should not take any action
with respect to actial Contract deliveries exogpt on the basis of
Purchase Orders st from Autiorizd User(s).

CONTRACT AWARD NOTIFICATION An announcement to
Auttorizd Users thata Contracthas been established.

CONTRACTOR Any successful Bidder(s) to whan a Contracthas
been aw arded by the Comm issimer.

DOCUM ENTATION The complae set of mamals (eg., user,
irstallation, irstucton or diagnostic manuals) in either hard or
electrnic copy, w hich are necessary to enable an Auttorizd User to
preperly test, install, operate ad enjoy fillluse of the Product.

EMERGENCY An urgentand unexpectad requiramentw here health
and public safety or the conservation of public rescurcaes isatrisk.

ENTERPRISE The tot&l business cperations in the United States of
Auttorizd User (§) without ragard to geogrephic ocation where such
operations are performed or tte entty actelly perfom ing such
operations cn behalf of Authorizsd User.,

ENTERPRISE LICENSE A lioense grant of unlin isd richts to
deploy, access, use and execute Prmoduct anywhere wihin the
Entenpriseup to themaxdnum capacity stated on the Purchase Order
orintteContract.

ERROR CORRECTIONS M achire executddle sofiware code
firmished by Contractrw hich corrects the Productso as toconform to
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the applicable w anranties, performance steandards and/ar cbligations of
tre Contractxr.

GROUP A classification of Product, services or tadmolagy which is
designatedby 0GS.

INVITATION FOR BIDS (IFB) A type of Bid Doamentwhidch is
m ost typically used where requiram ents can be stated and award w ill

be made bassd on lowest price to the responsive and responsible
Bidder(s).

LICENSED SOFTWARE Software trasfiorad upon the terms and
conditions set forth in the Contract. “Licensed Software” includes
errar corrections, upgrades, enhancem ents or new relesses, and any
deliversbles due underam aintarence or sexrvice contract (eg., patches,
fixes, PTFs programs, code or dam conversim, or custan
progranm irg).

LICENSEE One or more Authorizd Users who acquire Product
fran Contractax by issuing a Purchase Order in accordance w ith the
terms and conditins of the Contract; provided that, for purposes of
compliance with an individual license, the term “Licensee” shall be
deam ed to refier separately to the irdividial A uttorizsd User(s) who
took receipt of and who is executing the Pioduct, and who shall be
salelyresponsibile for perform ance and lisbilites incunred. In the case
of acquisitios by State A gencies, the Licmsee shall be the State of
New York.

LICENSE EFFECTIVE DATE The date Product is deliverad to an
Authorized User. Where a License involves Licensee’s right to copy a
previcusly lioensed and deliversd M aster Copy of a Program, tte
Ticense effective date for additimal copies shall be desm ed to be the
date an which the Purchase Order is executad.

LICENSOR A Contractrwho trarsfiers rights in proprigary Praduct
to Authorized Users in accordanoe w ih the richts and obligations
specified in the C ontract.,

M INI-BID PROJECT DEFINITION A BRid Doam ent contairirg
project specific Bid Specifications develcped by or for an A uthorized
Userw hich solicits Bids from Contractars pravicusly qualified undera
Back-Drop Contract.

M ULTIPLE AWARD A detem iration and award of a Contract in
the disretion of the Comm issicer tom ore then one responsive and
responsible Bidder who meets the reuirerents of a specification,
w here the multiple aw ard ism ade on the grounds set forth in the Bid
Doaum ent in order to satisfyym ultigle factars and needs of Auttorizd
Users (eg., complexity of item s, varicus m amufactires, differences in
perform ance required to acoom plish or produce raquired end results,
production and digtribution facilities, price, com pliance w ith delivery
reguirements, geographic location or otherpertinent factars).

NEW PRODUCT RELEASES (Pmduct Revisims) Arny
comm ercially releesed revisions to the licensed versiom of a Productas
may be geneally offered and avaikble to Autiorizs] Userss. New
releses irvolve a substential revisim of finctionality from a
previaisly releasad version of the Product.

0GS TheNew YorkStaeOffice ofGeneral Sexvices.
PROCUREMENT RECORD Doamentabtim by the Auttorizd

Userof tte decisims made and appmach taken during the procuren ent
prooess and during the contractterm.
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PRODUCT A deliverable under any Bid or Contract which may
include commodities, services and/or technology. The term “Product”
inchdes Licensed Software.

PROPRIETARY Protected by secrecy, patent, oopyricht or
tradem ark against aom m excial oom petition.

PURCHASE ORDER The Authorized User’s fiscal form or format
that is used when makirg a purchase (eg., form al w rithen Purchase
Order, Procurement Card, electrmic Purchase Order, or other
authorized insmmm ent).

REQUEST FOR PROPOSALS RFP) A typeofBid Doamenttiat
is used for procurements where factys in addiion to cost are
oonsidered and weidhted in awarding the contract and where the
method of award is “best value,” as defined by the State Finance Law.

REQUEST FOR QUOTATION RFQ) A type of Bid Doament
that can be used when a formal Bid openig is not required eg.,
disyetionary, sole source, single sairce orem ergency purchases) .

RESPONSIBLE BIDDER A Bidder that is detem ired to have
firencisl and organizational capacity, lepal auttorty, satisfactory
previous performance, skill, judom entand integrity, and that is found
to be competat, relisble and experiared, as detam ined by the
Comm issimer. For purposes of beirg deem ed responsible, a Bidder
must also be detiam ired to be in com pliance w ith Sections 139-j and
139k of tre State Firance Law m®lative to restricdims on contacts
during the precuram ent process and disclosure of contacts and priar
firdings of non—~responsihility under these statutes.

RESPONSIVE BIDDER A Bidder meeting the specifictions or
requirerents prescribed in the Bid Doaument or soliciaton, as
determired by tte 0 G S Comm issicer.

SINGLE SOURCE A procuran entwhere two orm ore Bidders can
supply the reguired Product, and the Caomm issimer may award tte
contract toone Bidder over the other.

SITE The location (streetaddress) where Productw illbe executad or

SOLE SOURCE A procurem entw here anly one Bidder is capable of
supplyirg the required Product.

SOURCE CODE The programming saEments or irstuctons
written and expressad in any language understendable by a human
beirg skilled 1 the artwhich are trarslated by a larguage campiler to
produce executahle machine ObjectCode.

STATE StateofNew York.

SUBCONTRACTOR Any irdividial orotherlegalentity, (irchding
but not Imied to sole proprigtry, partrership, Imited lisbility
com pany, fim or corporation) who has entered ntoa contract, express
or implied, for the perform ance of a portion of a Contrat with a
Contractor.

TERMS OF LICENSE The terms and condibims set forth in the
Contract that are in effect and gpplicable to a Purchase Order at the
tim e of orderplacem ent.

VIRUS Any camputer code, whether or not w ritten or conceived by
Contractry, that disnpts, disdbles, harms, or otherwise in pedes inany
m amer the operation of the Product, or any otter associatel software,
firm ware, hardw are, or cam puter system  (such as local area or wide-
area netw orks), inchdirg aesthetic disnptims or digorbons, butdoes
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not inchide security keys or otter such devices installed by Product
manufacturer.

BID SUBM ISSIDN

6. INTERNATIONAL BIDDING Al offrs (tmders), and all
information and Product required by the solicitation or provided as
explanation thereof, shall be sulm itted in English. A Ilprices shallbe
expressed, and all paym ents shall be made, in United States Do llars
($0S) . Any offas (tarders) subm itted which do notm est the above

7. BID QPENING Bidsmay, as gpplicable, be opened publicly.
The Comm issicer reserves the rightatany tim e to postpone or cancel
a scheduled Bid openirg.

8. BID SUBMISSION AI Bids are to be packaged, sealed and
sulum itted to the Jocation stated i the Bid Specifications. Bidders are
solely responsibile for tin ely delivery of their Bids to the Jocation set
forth in the Bid Specifications pricr to the stated Bid opening
datetime.

A Bid retim envelope, if provided w ith the Bid Specifications, shoul
beus=d w ith the Bid sealed irside. If the Bid response does rot fit into
the envelcpe, the Bid envelope shoul be attached to the ocutside of the
sealed box or package w ih the Bid inside. If usirg a comm ercial
delivery company that reguires use of their shirpirg package or
envelope, Bidder’s sealed Bid, labeled as detailed below, should be
placed within the shipper’s sealed envelope to ensure that the Bid is
notpram abrely opened.

AllBidsmust have a label on the outside of the package or shippirg
contaireroutining the follow ing information :

“BIDENCLOSED (boldprnt, allcapitals)

' Gramp Number
. IFB orRFP Number
*  Bid Submission date and time”

In the event tiat a Bidder fails to provide such information on tte
retum Bid envelope or shipping m aterial, the receivirg entity reserves
the richt to open the shifpirg package or envelgpe to determire te
proper Bid mum ber or Pmoduct group, and te date and time of Bid
ocpening. Bidder shall have no claim agairgt the receivirg entity
arisig fran such opening and such opening shall not affect the
validity of the Bid or the procuram ent.

Notwithstanding the receiving agency’s right to open a Bid to ascertain
tte foregoing inform ation, Bidder assumes all risk of late delivery
associabad w ith the Bid not beirg identified, packaged or lakelad in
accordance w ith the foregoirg requiramnts.,

ATl Bidsmust be signed by a persm authorized to comm it the Bidder
to the temrs of the Bid Doam ents and the contentof tte Bid (offer).

9., FACSIMILE SUBM ISSIONS Un less specifically prahibited by
tte tams of the Bid Specifications, facsmilke Bids may be
SUBMITTED AT THE SOLE OPTION AND RISK OF THE
BIDDER. Only the FAX number(s imlicsted n the Bid
Specifications may beussd. A ccess to the facsim flem achirefs) isma
“first come, first serve” basis, and the Commissioner bears no liability
or responsibility and m akes no guarantee w hatscever w ith respect to
the Bidder’s access to such equimm entat any specific tme. Bidders
aresalely responsibile for subm dssion and receirtof the entire facsim dle
Bid by the A uthorizs] Userpriar to Bid opening and must irclide an
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the first: page of the tramsmission the total mum ber of pages traam dted
in the facsim fle, inchding the coverpage. Incam plete, am bigaous or
unreadable transmissims in whole or in part may be rejected at the
sole disyetion of the Commissimer. Facsimile Bids are filly
governed by all conditions outlined in the Bid D oam entsand must be
sulm itthed on forms or in the format required in the Bid Specifications,
inchidirg the executed signatirepage and acknow lem ent.

10. AUTHENTICATION OF FACSIMILE BIDS The act of
sulm iting a Bid by facsim ile trasmission, inchding an executsd
signature page or as othenw ise specified in the Bid Docum ents, shall
be desm ed a confim irg actby B idderw hich authenticatss the signing
ofthe Bid.

11. LATE BIDS Forpurposss of B id openirgs held and conductad
by OGS, a Bidm ustbe received in such place asm ay be designated in
tte Bid Doam ents or if no plae is specified in the 0GS M aihrcam
located in the Empire State Plaza, A ey, New York 12242, at or
before the date and tin e established 1 the Bid Specifications for the
Bid opening. For purposss of Bid openings held and conductad by
Authorizd Users other than 0G S, the term laeBid isdefined as a Bid
notreceived in the Jocation established in the Bid Specifieations ator
before the date ad tin e specified for the Bid openirg.

Any Bid received at the spacified location after the tim e specifiedw 111
be considered a lJaeBid. A Jate Bid dhallnotbe considered for aw ard
unless: () no tinely Bids mesting the regquirements of the BRid
Doaments are received or, (i) in the case of a muldple award, an
imsufficient mmber of tinely Bids were recsived to satisfy the
multple award; and acceptarnce of tre late Bid is in the best ntaests
of tte Autiorizd Users. Bids sulm itted for contimious or periodic
Yecruitm ent contract awards must m eet the sulm issin regquirerents
asociatsd with their specifications. Delays in Unied Stabes mail
deliveries or any other means of tramsm ital, incliding courias or
agents of tre Authorizad User shall not excuse late Bid sukm issims.
Similar types of delays, inchding butnot limited to, bad weather, or
security proosdures for parking and building adm itence shall not
excuse Jate Bid sulm issims. Detam imations relative toBid tin eliness
shallbe at the soledisretion of the Comm issicner.

12. BID CONTENTS Bidsmustbe compleeand legible, AIlBids
must be signed. Al information required by the Bid Specifications
mustbe supplied by the Bidder on the forms or in the format specified.
No alteration, erasure or additio is tolem ade to the Bid Docum ents.
Changes m ay be ignored by the Comm issimer orm ay be grounds for
rejection of the Bid. Changes, corrections andbruse of white-out n
the Bid or Bidder’s response portion of the Bid Documentmust be
initHaled by an auttorizd representaive of the Bidder. Bidlers are
cautioned to verify their Bids before sulm issim, as anendm ents to
Bids orraquedts forw ithdrar al of Bids recefved by the Comm issicner
after the tim e specified for the Bid opening, m ay notbe considered.

13. EXTRANEOUS TERMS Bidsmust conform to tte tems st
forth in the Bid Do cum ents, as extrarecus terms orm atedal deviddions
(ichding additimal, hoonsisent, conflicting or altermative terms)
may render the Bid non—esponsive and m ay result in rejectdon of the
Bid.

Extraneous term(s) submitted on gendand, preprinted forms
(icliding butnot im jted to: product liteshire, order forms license
apesments, contracts or other doaments) tiet are attached or
referenced w ith sukm issions shall notbe considered part of the Bid or
resultirg Contract, but shall be desm ed inchded for fnformational or
pron otionalpurposes anly.

Only those extraneous terms thatm est all the follow iny raquirements
m ay be considerad as having been sulom itbed as part-of the Bid:
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a. Each priposad extrarecus term (@dditon, delebion, counter-offer,
deviadm, or modification) must be specifially enmeratsd in a
w riirg which isnotpart of a preprintel form; and

b. Thewnrting must identify the particular specification requiranent
({if any) that Bidder rejects or praposes tom odify by inclision of the
extrareous temy; and

¢. The Bidder shall enm erate the proposad addition, counter offer,
m odification or deviadim fran the Bid Doament, and the reasms
therefore.

No extraneous term(s), whether or not deemed “material,” shall be
iroorporatad into a Cantract or Purchase Order unless subm ithed in
acoordance w ith the above and the Comm issimer or Auttorizs] User
expressly accepts each such tem (§) in wrtrg. Acosptare and/ar
processirg of the Bid shall not conghtute such w ritten acoeptarce of
Extrarecus Tem ().

14. CONFIDENTIAL/TRADE SECRET MATERIALS

a. Contractor Confidential, trade secretor propristary m aberials as
defired by the laws of the State of New York must be clearly m arked
Bid as “confidential” or “proprietary” on its face or in the document
header or footer chall not be considered by the Comm issimer or
Authorizd] User to be sufficient w ithout specific jutification as to
why disdlcsure of particular inform ation in the Bid would cause
substentdal imury to the ocompetibdve position of the Bidder.
Bidders/mtractas hitedirg to sesk an exan ption from disdlosue of
these m aterials under the Freedam of Inform ation Law must request
tte exemption I wrtirg, setirg forth the reasms for the claimed
examption. A cceptance of the claimed m aterials does not constitute a
determiration on the exam ption regquest, which deteym iration w illlbe
made in accordance with stahitory procedures.  Properly identified
information ttat has been designated confidential, trade secret, or
proprigtary by the Bidder w ill not be disclosed exospt as may be
required by the Freedam of Information Law or other applicable State
and federal 1aws.

b. Comm issimer or Authorized User Contractor fintherw anants,
covenants and represants thatany confidential information cbtained by
Contractxy, its agents, Subcontracas, officas, digrbutars, rescllers
or employees in the course of perform ing is obligations, inchdirg
without Imiaton, ssourty procedures business operations
information, or comm ercisl proprigary inform ation in the possession
of the State or any Auttorizd User heramder or received fram
another third party, will not be diwilged to any third parties.
Contractzxr shall not be reruired to kesp confidential any such m aterial
that is publicly avaikble through no fanltof Contractr, irmdependently
develged by Contractr w ithout relifnoe an oonfidential nformation
of the Authorizd User, or othemw ise obtained under the Fresdam of
Information Act or other gppliceble New York State laws and
regulabims. This wananty shall survive tem iration of this Contiact.
Contracx further agrees to take appropdate steps as to is agents,
Subcontractoys, officers, distributors, resellers or em ployees regamdirg
the obligations arising under this clase to insure such confidentiality.

15. RELEASE OF BID EVALUATION M ATERIALS Requeds
concermiryg  the evaliation of Bids may be sulmited under the
Freedom of Inform ation Law . Information, other then statisticel or
factrl tahulabons or data such as the Bid Tdouladm, shall only be
relessad as requirad by law afier Contractaw ard. Bid Tabulatbions are
not maintzired for all procurements. Names of Bidders may be
disclosed after Bid opening upan raquest. W ritben requests shoul be
diratted to e Canm issimer.,
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16. FREEDOM OF INFORMATION LAW Durrg tte evaliation
process, the content.of each Bid w il be held in confidence and details
of any Bid w ill notbe revealad (exogptas m ay be required under the
Freedam of Information Law or otter State law). The Fresdom of
Information Law provides for an exem ption from disdlosure for trade
secrets or information the disdlesure of which would cause irjuy to
the com petitive position of comm ercidl enterprisss.  This exoeption
w ould be effective both during and after the evaluatin process. IFthe
Bid contairs any such trade sacretor other confidential or proprictary
information, dtmustbe acoom panied in the Bid w ith a w ritten request
to the Canm issimer to not disclese such information.  Such raquest
must sate w ith particularity the reasans why the inform ation should
not be available for discicsure and must be provided at the time of
subm ission of the Bid. N otatims in the header, footer arw atexm ark of
the Bid Doam ent w ill not be considerad sufficint to consdtute a
rauest for non-disdlosure of trade secret or other confidential or
proprietary inform ation. W here a Freedam of Inform ation request is
made for tradam ark or other confidmtial or proprigary inform ation,
the Comm issimer resarves the right to determine upon w ritten notice
to the Bidderw hether such inform ation qualifies for the exam ption for
disdlosure under the law. Notw ithstending the above, where a Bid
tehulation is preparad and Rids publicly opened, such Bid tsbulation
shallbe available ypon request.

17. PREVAILING WAGE RATES - PUBLIC WORKS AND
BUILDING SERVICES CONTRACTS If any porbon of work
beirg Bid is subjectto the prevailing wage mabe provisions of the Labor
Law , tte follow irg shallapply:

a. “Public Works” and “Building Services” -Definitions
i Public Works LaborLaw Axicle 8 applies to contradts for

public improvement in which labores, workers or mechanics are
employed on a “public works™ project (distinguished from public
“procurement” or “service” contracts). The State, a public benefit
corporation, a m unicipal corporation  (inchudirg a school digxict), ora
canm ission appoirtsd by law must be a party to the Contract. The
wage and hours provisim applies to any work pedomed by
Contractyr or Subcontradors.

ii. Buildiny Services LaborLaw Ardcle 9 applies to Contacts
for builling sarvice w ork over $1,500 w ith a public agency, ttat: @)
irvolve the care orm aintenence of an existing building, or {i) volve
the trasportaio of office fumiture or equiment to or fram such
building, or (i) irvolve the ttansportation and delivery of fossil fuel to
such building, and (iv) the principal purpose of which is to fumish
sarvices through use ofbuildirg ssrvice employess.

b. Prevailing WageRateApplicable to Bid Subm issims A copy
of the applicable prevailirg wage rates to be paid or provided are
armexed to the Bid Doam ents. Bidders must subm it Bids which are
basad upan the prevailing hourly wages, and supplements in cash or
equivalant benefits (ie., frirge benefits and any cash or non-cash
cam pensation which are not wages, as defined by law ) that equal or
excesd the applicable prevailing wage rate(s) for the location where
thew ork is tobe perform ed. Bidders m ay notsulm iBids bassd upon
hourly wage ratss and supplements belov the applicable prevailirg
w age ratxs as esteblished by theNew York StateDepartmentof Labor.
Bids that fail to com plyw ith this requivanentw ilbe disualified.

c. Wage RatePayments /Changes During Contract Term  The
w ages tobe paidunder any resulting Contract shaTlnotbe less then the

prevailing rate of wages and supplements as set forth by Jaw . E is
required that the Contractar kesp informed of all changes in the
Prevailing W age Rates durirg the Contract term that apply to te
classes of imdividials suoplied by the Contrador on any projects
resulting fram this Contract, subject to the provisios of the Labor
Law. Contrctar is solely lisble for and must pay such reguired
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prevailing wage adjustments durirg the Contract term as regquired by
law.

d. Public Posting & Certified Payroll Records In camplimce
w ith A xticle 8, Section 220 of tteNew York StatelLaborLaw :

1 Postrg The Contractrrm ust publiclypost on thew ork site, in
a pran inentand accessible plae, a lagikle schedule of the prevailing
W age rates ad supplaments.

il. PayrollRecords Contractrys and Subcontractors must kesp
origiral payralls or transcripts subscribed and affim ed as e under
tte penalies of perjury as required by Jaw . Forpublic w orks contradts
over $25,000 where the Contractr maintasins no regular place of
business n New York State, such records must be keptat the work
site. Forbuilding services contradts, such records must be keptatthe
w ork sitewhilew ork isbeing perform ed.

jii. Subm issin of Certified Payroll Transcrpts for Public
Works Contracts Qnly Contachas and Suboontractrs an public

works projects must subm it maonthly payroll trascdps to the
Auttoriz User that has prepared or diveds the preparation of the
plas and gpecifictions for a public w orks project, as set forth in the
Bid Specifications. For M ini-Bid soliciations, the payroll records
must be subm itted to the entity preparirg the agency M ini-Bid project
specification. For “agency specific” Bids, the payroll records should

be sulm itted to the entity issuirg the purchase oxder. For all other
OGS Centralizd] Contracts, such records should be sulm itted to the
irdividial agency issuirg the purdhase order(s) for the work. Upon
mubrlagresm entof the Contrecior and the A uttorizd User, tte form
of sulm issicn m ay be sulm itted in a spacified disk form at acoeptahile
to the Departiment of Labor provided: 1) the Contractx/Siboontractor
retairs the orighnal yecords; and, (2) an origiral signed letter by a duly
auttorizad irdividial of the Contractr or Suboontractar attesting to
the tmith and accuracy of tte records acoom panies the disk. This
provision does not apply to Article 9 of tte Labor Law buildirg
savios antbrads,

iv. Records Retentim Contractars and Subocontractors musk
preserve such certified transcripts for a periad of tiree years fram the
date of cam pletio ofw ork on the awardsd contract.

Day’s Labor Eighthours shall constitute a legal day's work forall
classes of employees in this state exoept those engaged in farm and
dam estic sarviceunless oderwiseprovided by law.

No lahorers, workmen orm echanics in the employ of the Contractxr,
Subcontractar or other persm doirng or contradting to do all orpart of
the w ork contan plated by the Contract éhall be permitted or required
tow ork m ore than eighthours in any one calendar day or more tten
five caladar days in any one week except in cases of extraaxdirary
anergency inchdirg f'ne, flood or danger to life or property.
“Extraordinary emergency” shall be deemed to include situations in
which sufficient laborers, w orkers and m echanics carmotbe em ployed
to canry on public w ork expeditiously as a result of such restriddons
upon the mumber of hours and days of laor and the immediate
camm encem ent or prosecution or com plebim w ithout undue delay of
tte public work is necessry in tte judgment of the NYS
Comm isgimer of Labor for the preservation of the Contract site or for
the protection of the life and linb of the persms usirg the Contrzact
site,

18. TAXES

a. Unless otherwise specified in the Bid Specifications or Contract,
the quoted Bid price nclides all taxes gplicable o the transaction.
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b. Purthasssmade by tte State of New York and certain non-State
Autlorizr] Users are exampt frmm New York State and local sales
taves and, w ith certain exosptions, federal excise taves. To satisfy the
raquirements of the New York State Sales tax examption, either the
Purcthase Order isaed by a State A gency or the irvoice forwarded to
auttorize paym ent for such purchases w ill be sufficient evidence ttat
the ssle by the Contratrr was made to the State, an exampt
organization under Section 1116 (a) (1) of the Tax Law . Non-State
Auttorizs] Users must offer their own proof of exemption upon
raues. No persm, firm or corporation is, how ever, exempt frm
payirg the State Truck M ikege and Unemploym ent Insurance or
Federal Social Security taxes, which ram ain the sole responsihility of
the Bidder/Contractor.

¢. PursEntio Revissd Tax Law 5-8, Contractzrw ill be requirsd o
fumish sales tax cettification on its behalf and for its affiliates, and
subcontractars for Contracts with a value greater then $100,000 11
accordence w ith provisions of the law.

d. Purchasesby Authorizd] Users other then tte Stateof New York
may be subject to certain taxes which were not nchided n the Bid
price, and 11 those stancss the tax should be computed based an the
Contract price and added o the irwoice sulm itted to such entity for
payment.

19. EXPENSES PRIOR TO CONTRACT EXECUTION The
Comm issier and any Authorizd User(s) arenot lisble for any costs
inourred by a V endor, Bidder or Contractor n the preparation and
producton ofa Bid, M ini-Bid orbest and firal offers or for any w ork
perform ed priarto C ontractexacution.

20. ADVERTISING RESULTS The priarwrtten approval of the
Comm issimer is required 1 order for results of the Bid to be usad by
the Contractor as part of any comm excial advertising. The Contracty
ghall also cbtain the prior written approval of the Comm issicner
relative to the Bid orContract forpress orotherm edia releases,

21. PRODUCT REFERENCES

a “Or Equal In all Bid Specifications the words “or equal” are
understood to apply where a copyrighted, hrand nam e, trade name,
catalay reference, or patented Product is referenced. References to
such gpecific Product are inteded as descriptive, not regridive,
unless otherwise stabad. Com parzble Product w ill be considered if
proof of compatdbility is provided, nchdirg appropride catalay
excernts, descriptive literahire, specifications and test datg, etc. The
Commissioner’s decision as to acceptance of the Product as equal
shallbe firal.

b. Discrepancies in References In the event of a disoxepancy
between the m odel mum ber referenced in the Bid Specifications and
the written descripton of the Products which cannot be reconciled,
w ith respect to such discrepancy, then the written description shall
prevail.

22. REMANUFACTURED, RECYCIED, RECYCLABLE OR
RECOVERED M ATERIALS Upon the conditims specified in the
Bid Specifications ad inacoordance w ith the laws of the Stateof New
York, Contrachars are encouraged to use recycled, recyclable or
recovered m aterdals in the m anmufactire of Products and packaging to
the m axdim um  extentpracticable w hout jecpardizirg the performance
or interded end use of the Product or packaging unless such use is
prechded due o health, welfar, safgy requiraments or in the Bid
Specifications. Contedtas are fimtter enocuraged to offer
ram amufactured Products to the maxdmum  extent practicable w ithout
jecpardizing the performance or inteded end use of the Product and
unless such use is prechrded due to health, welfare, safety
requirenents or by the Bid Specifimtions. W here such use is not
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practical, suitable, or permitad by the Bid Specifications, Contactar
shall deliver new materials in accordance with the “Warranties" set
forthbelor .

Itars wih recycled, recycldbls recoversd, refinkided or
rem anufactired oontentmust be idmtified in the Bid or Bidderw illbe
deam ed tobe offering new Praduct.

23. PRODUCTS MANUFACTURED IN PUBLIC
INSTITUTIONS Bids offerirg Pmoducts that are m anufachred or

24. PRICING

a. UnitPricing If required by the Bid Specifictions, the Bidder
decimals, not to excesd four places for each iEm unles otherwise
specifiad, in the Bid. In tte event of a disxepancy betw een the unit
priceand the extensim, the unit price shall govern unless, in the sole
jugment of the Commissimer, such unit pricirg is cbvicusly
errmeous.

b. NetPricing Unlessotherwiserequiredby the Bid Specifications,
prics shall be net, ichding trasportatio, custom s, tadff, delivery
and other charges fillly prepaid by the Contractx: to the destiration (8)
indicated in the Bid Specifimtions, subjectto the cash disount.

c. “No Charge” Bid W hen Bids are requestsd on a mumber of
Products as a Group or Lot, a Bidder desiring to Bid “no charge” on a
Pmduct n the Group or Lotmust clesrly irmdicate such. Otherwiss,
such Bid m ay be considered irncam pleteand be rejectad, inwhole arinn
patt, at the diszxetion of the Comm issimer.

d. EducationalPricing A Il Products tobe supplied for educational
purposss thatare subject to educational dismounts shall be identified in
tte Bid and such disounts ghall be made availble to qualifyirg

e Thim Party Financing I Pmwduct amuisitions are finanosd
thraugh any third party firencing, Contracr may be raquired as a
condition of Contract Aw ard to agree to the term s and conditins of a
“Consent & Acknowledgment Agreement” in a form acceptable to the
Comm issimer.

£ BestPricirg O ffi& Durirg the Contract term, if substentially the
same or a smaller quantity of a Pmduct is sold by the Contactxr
outside of this C ontractupon tire sam e or similar tem s and conditions
as that of this Contract at a lawexr price to a fderal, state or local
goverrm ental entity, the price under this Contract;, at the disretion of
the Comm issimer, shallbe immediatsly reduced to the low erprice.

Pricedecrenses dmll take effect autm atically durirg the C ontract tem

and apply to Purchase Orders simm ited on orafter:

(i) GSA Changes: W hereNY S NetPrias arebased on an gpproved
G SA Schedule, the date the approved G SA Schedule pricirg decreases
during tte C ontract term; or

(i) Comm ercial Price List Reductims: W hereNYS NetPrices are
based on a disoount fran Contactor’s list prices, the date Contractor
low ers its pricirg to its custtm ers generally or to sim flardy situated
goverrm entcustom exs durirg the Contract term; or

(ili) Special O ffers/Promotdas G enerally: W here Contractr
genexally offers m oreadvantageous specidl pricepran otions arspecial
disount pricng to other custon ers durirg the Contract term for a
similar quantity, and the m exdmum price or dismunt associatsd w ih
such offer or pramotion is bettrr then the disount or Net Price
otherwise available under this Contract, such better price or disount
shall apply for sim ilar quantity transactions under this Contract for the
Jife of such general offer orpram otion ; and
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(iv) Special O firg/Pram otims to Authorizd Users: Contractor
may offer Authorized Users, under either this Contract or any other
Contracting vehidle, com petitive pricirg which is Jover then theNY S
Net Price set forth herein at any tim e durirg the Contract term and
such low er pricing shall not be gpplied as a gldoal price reduction
under the C ontractpursient to the foregoing paragraph (i)

Unless otherwise specified in the Bid Specifications, Contractrm ay
offer low erprices orbetter trm s (952 M odification of ContractTerm s)

an any specific Purchase Order(s) from any Authorizsd U serw ithout
beirg in conflictw ith, or obligation to camply on a gldoalbasis, w ith
the terms of this clause.

g. Bestand Final Prices A s specified in the Bid Doam ents and
Contrat;, a Contredor may be solicited at the tine of issuance of a
Purchase Order or M iniBid award for best and firal pricirng for the
Pmductor service tobe deliverad to the A uthorizd User. Contractars
areencoureged to refuce thelrpricing upon receiptof such request.

25. DRAW INGS

a. Drawirgs Subm itted W ith Bid W hen the Bid Specifications
raquire the Bidder to fiimish diaw irgs and/ar plans, such drawings
and/cr plans shall conform to the m andates of the Bid Doam entsand
shaTl, when gpproved by the Comm issimer, be considered a partof the
Bid and of any resulting Contract. Al symbols and other
representatims appearirg an the draw irgs shall be considered a part of
the draw irg.

b. Drawirngs Subm ited During the Contract Term W hee
muied © develop, mantan and deliver diagram s or other tedmnical
scham atics regarding the soope of work, Contractor shalldo so an an
ongoing basis at no additional charge, and musg, as a condition of
payment, update draw irgs and plas durirg the Contract term to
reflect additions, aleratins, and deledms. Such draw irgs and
diagram s sallbe delivered to the Authorized User’s representative.

c. Accuracy of Draw irgs Subm itted A Il draw irgs shall be neat
and professional in m anner and shaTl be clesrly labeled as to ocations
and type of product, commections and components.  Draw irgs and
diagram s are to be in compliance w ith acoepted drafting stendards.
A cosptance or gpproval of such plans shall not relieve the Contractor
from responsikility for design or other eras of any sart in the
draw irgs or plas, or frm is responsikility for perdfomirg as
required, fumishingy product, servicss or irstallation, or carryirng out
any otter raquirements of the intended scope of w oxk.

26. SITE INSPECTION W herea site inspection is requiredby the
Bid Specifications or Project Definiim, Bidder shall be raquirad to
inspect the sits, nchding enviram ental or other condibons for pre-
exising deficiencies thatm ay affect the installed Product, equipm ent,
or emvirmm ent or sexrvices to be provided and, which may affect
Bidder’s ability to properly deliver, install or otherwise provide the
reguired Product. A 1l guires regarding such conditions shall be
made inwrting. Bidder shall be deamed to have know lege of any
deficiencies or conditicns w hich such inspection or irguirym ichthave
disdlessd. Biddermust provide a detailed explaration w ith its Bid if
additional work is reguired under this classe in omer to properdy
complete the delivery and irsaTlation of the reguirsd Pmoduct or
provide the requested sexvice.

27. PROCUREMENT CARD The State has entered irto an
agresm ent for purchasirg card serviges. The Purchasing Card enables
Authorizd Users to make auttorizel purchases diredtly firom a
Contractor w ithout processiry a Purchase Orders or Purchase
Authorizatins. Purchasirg Cards are issed to seledted employees
authorizd o purchase for the Auttorizsd User and havirng direct
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contact w ith Contractxs.  Cardholers can m ake purchases diredtly
fram any Contractxr that acoepts the Purchasing Card.

The Contractr shall not pmoeess a trasacton for payment
thraugh the credit card clsarirghouse untl the purdhased pmoducts
have bemn shipped or servics performed. Unles the cardholder
reguests cornection or replacem ent of a defectire or faulty Product in
acoordence w ith other Contract requirements, the Contractor shall
immediately credit a cardholder’s account for products returned as
defective or faulty.

28. SAMPLES

a. Standard Samples Bid Specifications may irdicte that the
Pmduct to be purchassd m ust be equal to a stendard sam ple on display
in a place designated by the Comm issimer and such sample willbe
m ade available to the Bidder for exam iration priarto the openirg date.
Failure by the Bidder to exam ine such sample shall not entitle the
Bidder to any relief fram the conditions imposed by the Rid

b. Bidier Supplied Samples The Comm issicner reserves the richt
toregquest fram  the Bidder/Contractor a representative sam plels) of the
Pmduct offered at any time prior © or after award of a contact.
Unless dderwise instrnucted, sam ples shallbe iimished w ithinthe tine
specified in the reguestt. Untinely submissim of a sample may
constitute graunds for rejection of Bid or cancellation of the Contact.
Sam plesm ust be sulm itted fiee of charge and be aocom panied by the
Bidder’s name and address, any descriptive literature relating to the
Pmductand a statement indicating how and where the sample is tobe
retirmed. W heregpplicable, sam plesm ust be properdy labeladw ith the
appropriaeBid or C ontract reference.

A samplem ay be held by the Comm issimer durirg the entire term of
the Contract and fora reasmableperiad thereafter for cam parism w ith
deliveries. A tthe conclsim of the holdirg period the sanple, where
feasible, will be returned as instructed by the Bidder, at the Bidder’s
expanse and risk. W here the Bidder has failed to fully irstnxct the
Comm issimer as to the retum of the sample (Le., m ode and place of
retim, etr.) or refuses to bear the cost of its retum, the sample shall
becam e the sole property of the receiving entity at the conclusion of

c. Enhanced Samples W hen an approved sample excesds tte
mimmum specifications, all Pmoduct delivered must be of the same
enhanced quality and idntity as the sanple. Thereafler, in the event
of a Contractor’s default, the Commissioner may procure a Product
substentially equal to the enhanced sample frm other sourss,
chargirg the Contractr forany additional costs inourred.

d. Conformancew ithSample(s) Sulm issim ofa sample whether
or not such sample is tested by, or for, the Canmissimer) and
approval thereof shall not relieve the Contractar from fitll com pliance
wih all tams and conditions, perform ance mlatsl and otherwise,
specified in the Bid Specifications. If in the jxdgment of the
Comm issicer the sample or product sulm itted is not in accordance
wih the specifications or testing requirements prescribed in the Bid
Specifimtions, the Comm issimerm ay refect the Bid. an award has
been m ade, the Comm issimerm ay cancel the Contractat: the expense
of the Contractxr.

e Tegtrg ATl samples are subject to tests in the m amner and place
designated by the Comm issimer, either priar to or affter Contract
award. Unles otterwise stabxl in the Bid Specifications, Bidder
sam ples consum ed or rendered useless by testing w illnot be rebmed
to the Bidder. Testirg coss for sanples tat fails to mest Contract
requiramentsm ay be at the expense of the Contractr.
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f Reguests For Samples By Authorized Users Requess for
samples by Auttorized Users raquire the consent of the Contractr,
W here Contractr refiises to flimish a sample, Auttorizal Usermay,
in its sole disxetion, make a detemimation on the performance
capability of the Productoron the isse inquestio.

BID EVALUATIDN

29. BID EVALUATION The Comm issimer reserves the richt to
aocospt or reject any and all Bids, or sgparable portions of offas, and
walve tadmiclites, iragalarities, and am issions if the Comm issiner
determines the best interests of the State will be served. The
Comm issicer, inhishersole discretion, m ay acceptor reject illagible,
ircom plete or vague Bids and hisfter decisin shall be firsl. A
conditional or revocable Bid w hich cleardy comm unicatss the tam s or
1lin jtations of acosptance m ay be oonsidered, and Contract aw ardm ay
be made in compliance with the Bidder’s conditional or revocable
terrs in the offer.

30. CONDITIONAL BID Unles the Bid Specifimtons povides
otherwise, a Bid is not renderad non-responsive if the Bidder specifies
that the award will be acogptad only an all or a specified graup of
item g or Product inchided i the specification. It is understood that
nothirg herein shallbe deem ed to change oralter them ettod of aw ard
contaired inthe Bid Doam ents.

31. CLARIFICATIONS / REVISIONS Prar to award, the
Comm issicner resarves the ridht to ssek clarifications, reguest Bid
revisims, or o reguest any information deem ed necessary for proper
evaliation of Bids fran all Bidders dean ed to be eliyible for Contract
award., Faiure to provice requested information may result in
rejection of the Bid.

32. PROM PT PAYM ENT DISCOUNTS W hile prampt payment
digounts w il not be considered in detenmining the low Bid, the
Comm issimer may omsider any pranpt payment disount in
resolvirg Bids which are othenw ise tied. However, any notatim
imlicating that the price isnet, (eg., net30 days), shall be understood
to meean only that no prompt payment disount is offered by tte
Bidder. The impositin of service, interest, or other charges, exospt
pursnt to the provisions of Article 11-A of the State Firence Law,
which are applicable in any case, m ay render the Bid nan-responsive
and m ay be cause for its rejection.

33. EQUIVALENT OR IDENTICAL BIDS h the event two
offers are found o be substentially equivalent, price shall be the basis
for determinirg the award recipient. I two ormore Bidders sulm it
substantially equivalentBids as to pricirg orother factrs, the decision
of the Comm issimer to avard a Contract to one or more of such
Bidders dallbe firal

34. PERFORM ANCE AND RESPONSIBILITY
QUALIFICATIONS The Canmissimer ressrves the richt to
irvesticate or irspectat any tim e w hether ornot the Product, services,
qualifications or facilities offered by the Bidder/Cntractor mest tie
requireaments set forth in the Bid Specifications/Contract oras set farth
during Contract negotiations. C ontractr shall at all Hmes durirg the
Contract term remain reponsible and responsive. A
Ridder/Omtractty must be prepared, if repuestsd by te
Comm issimer, topresentevidence of legal authority todo business in
New Yoik Stabte, integrity, experiare, ability, priar performance,
orgenizational and firencidl capacity as well as where applicablke, a
s=EEment as to supply, plat, machinery and capacity of tte
m anuiacturer or source for the production, disrilbution and servicing
of the Product offered/Bid. I the Comm issicmer detam ires tat the
condibons and terms of the Bid Doaments, Bid Specifications or
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Contract are not camplied with, or that items, services or Pmduct
proposad o be fumished do notm est: the specified requirements, or
perﬁmnanoe,ormmzumarﬁﬁranmalcapacﬁyorfacﬂmssarenot
satisfactary, the Comm issiner m ay reject such Bid or termimate the
Contract.

35. DISQUALIFICATION FOR PAST PERFORMANCE AND
FINDINGS OF NON-RESPONSIBILITY Bidder may be

disqualified from receiving awards if Bidder, or anyone in Bidder’s
employment, has previcusly failed to perform satisfactordly in
comection w ith public Bidding or contradts or is desmed non-
responsible.

36. QUANTITY CHANGES PRIOR TO AWARD The
Comm issimer reserves the rdht, at any tin e priar to the avard of a
specific quantity Contradt, to alter ingood faith the quantites listed in
the Bid Specifications. In the event such rdht is exercisad, the lovest
responsible Bidder m esting Bid Specifications w ill be advise of the
revisyl quantities and afforded an opporimity to extend or reduce its
Bid price in relaim to the changed quantibes. Refiisal by the low
Bidder to so extard or reduce its Bid pricem ay result in the rejecton
of its Bid and the award of such Contract to the lav est responsible
Bidderw ho acoepts the revissd qualifications.

37. TIMEFRAME FOR OFFERS The Comm issicner reserves the
right tom ake aw axds w ithin sixty (60) days afier the date of the Bid
opaning or such otherperiod of tin e as st forth in the Bid D oaum ents,
during which period, Bids must ram ain fim and carmot e w ithdrawn.
Pursient to Section 163 0) () of the StateFinanoe Law and Section 2-
205 of the Uniform Commercial Code when applicable, where an
award is not made w ithin the sixty (60) day periad or other tine
specified as set forth in the Bid D ocum ents, the Bids shall rem ain fim
until such later tine as ejther a Contrat is awardd or the Bidder
delivers to the Comm issicner w ritten notice of the w ithdrawal of its
Bid. Any Bid which expressly states therein that acosptarce mustbe
m ade w ithin a shorter specified tim e, m ay at the sole discretion of the
Comm issitner, be acoeptad or reected.

TERMS & CONDITIONS

38. CONTRACT CREATION / EXECUTION Except for
contracts govermed by Artdcle 11-B of the State Firence Law , subject
to and upon receipt of all required approvals as set forth in the Bid
Specifications a Contract shall be deem ed executed and created w ith
the successful Bidder(s), upon the Commissioner’s mailing or
electrmic communication to the address on the Bid/Cantract of: (i)
the firel Contract Aw ard No tioe; (i) a fully executed Contract; or (iii)
a Purchase Order authorized by the Comm issimer.

39. PARTICIPATION IN CENTRALIZED CONTRACTS The
following shall not limit or inhibit the OGS Commissioner’s authority
underStateFinance Law , Section 163 (10) (e) Picgybackirg):

a. Agencies AllStateAgencissm ay utilize and purchase under any
state Centmralizr] Contract ket by the Comm issimer;, unless the Bid
Docum ents lin itpurchases to specific SateA gencies.

b. Non-State Agency Authorized Users Autiorizd Uses otter
tten State Agencies are pemm itted t© m ake purchases through state
Centralizad Contracts where permitted by lav, the Contract or tte
Comm issimer.

c. Volntary Extmsion Purthase Orders issued agairet a State
Centralizr] Contract by any A uthorizs] User not provided for in the
Bid Specifications shall be honored by the Contractr at its disoretion
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and anly w ith the approval of the 0G S Comm issicner and any other
goprovals raquirad by law. Contractrs are encouraged t© volmtarily
extad sarvice Contracts to those additimal entities authorizd to
utilize comm odity Contracts under Section 163 (3) (iv) of the State
FirenceLaw .

d. Responsibility for Performance Particitatin  in sate
Centalizd Contradts by Auttorizdd Users is permitted upon the
follow irg conditions: (1) the responsihility w ith ragard to performance
of any contrachig] cbligation, covenant, condition or term theraunder
by any Authorized User other then State A gencies shall be borre and
is expressly asam ed by such Auttorizd User and not by the Stabs;
(ii) a lreach of the Contract by any particular A uthorizdd User shall
neither constitute nor be deam ed a hreach of the Contract as a whole
which shall ranain in full foree and effect, and shall not affect the
valdity of the Contract nor the oblgations of the Contractr
theramder respecting non-treaching Auttorizd Users, whether State
or otherwiss; (iii) for a breach by an Auttorizdd User other then a
State Agency, the State specifimlly and expressly disdlaim s any and
all liability for such hreach; and (i) each non-state agency A uttorizad
User and Contrachor guarantess to save the State, its officars, agents
and em ployees ham Jess fran any liability tatm ay be or is inposad
by their failure to perform  in accordance w ith its obligations under the
Contract.

e. Contract M igratim  Authorzed Uses holdng irdividial
Contracts w ith a Cantractar at the time that Contractor isawarded a
Centralized Contract for the same Products or services shall be
permitted to m igate to that Centralized Contract effective w ith its
cammencamentdate.  Such m igration shall not cperate to diminish,
alter or elim irate any richt that the Authorized User otherwise had
underthe terms ad conditions of their ndivitual C ontract.

40. M ODIFICATION OF CONTRACT TERMS The terms and
condibons set forth in the Contract shall govemn all trarsactions by
Authorizdd User(s) under this Contract. The Contractmay only be
modified or amended upon mutigel wrtten agreement of the
Comm issimerand Contractor.

The Contracttx may, however, offer Autlorizd User(s) more
adventageous pricirng, paym ent, or other terms and oconditions them
those s=t forth in the Contract.  In such event, a copy of such terms
shaTl be fomiged to the Authorizad User(s) and Comm issimerby the
Contractxxr at the time of such offer.

Other then where such temms are more adventageous for tihe
Autlhorizd User(s) then those setforth n the Contrat, no alteration or
modification of the terms of the Contrt, inchding substbitutio of
Pmduct, shall be valid or binding agairst: A uttorizd User(s) unless
authorizsd by the Comm issicner or specified in the Contract Aw ard
Notification. No such alteration or modification shall be made by
unikteally affixing such termms to Product upon delivery (inchdirg,
but not Im ied to, atedm ent or inclusion of standard preprinted
order forms, product literature, “shrink wrap” terms accompanying
softw are upon delivery, or other doaum ents) or by incorporating such
terms anto order forms, purchase orders or otherdocum ents forw arded
by the Contractor for payment, notwithstanding Authorized User’s
subssquent acceptarre of Product, or that Auttorized User has
subssquently processad such doaum ent for approval orpaym ent.

41, SCOPE CHANGES The Comm issimer ressrves the rdht,
unilteally, to requins, by w rtten order, changes by alterirg, addirg to
or deducting fram the Bid Specifications, such changes to be w ithin
the general saope of the Contract. The Comm issimerm ay make an
equitable adjustment in the Contract price or delivery date if te
change affects the cost or tine of perfbormance. Such egquieble
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adjustments require the consentof the Contractor, which consent shall
notbe unreasmablyw ithheld.

42. ESTIMATED / SPECIFIC QUANTITY CONTRACTS
Bstim ated quantity contracts are expressily agreed and understood t© be
made for only the quantibes, if any, actally ordered durirg the
Contract temm. No guarantee of any quantity(s) is inplied or given.
Purchases by Autlhorizd Users fram Contrads for services and
tedhnology are volintary.

W ith respect to any specific quantity stated in the contact, the
Comm issimer reserves the richt affer award to orderup to 20% more
or less (ramnded to the nexthighest whole mumben) tren the specific
quantites called for in the Contiact. No twithstendirg the foregoirg,
the Comm issimer may purchase greater or lesser percentages of
Contract quantities should the Comm issicner and Contractxr so agree.
Such agresm entm ay inchide an equitable price adjistment.

43, EMERGENCY CONTRACTS In tte event tiat a disstx
an ergency is declared by Executive Order under Section 28 of A rticle
2-B of the Executive Law , or the Comm issimer determines pursient
to hisher authonty under Section 163 (10) (b) of the State Firence
Law that an enegency exdsts requiring the prompt and immediate
delivery of Product, the Comm issicner reserves the right to obtain
such Poduct firmm any source, irchding but not lmied o this
Contract(y), as the Canm issimer in his/her sole digxetion determines
will mest the needs of such emergency. Contracttr shall not be
entitled to any claim or lest profits for Product procured fram other
sources pursient to this paragraph . The reasons underdying the firding
thatan em ergency exists dallbe inchided In the procuram entrecord.

44, PURCHASE ORDERS Unless otherwise auttorizd inwnitirg
by the Comm issimer, no Product is to be deliverad or fumished by
Contractr until trarsmittal of an official Purchase Order fitm the
Autiorizd User. Unless tam nated or cancelled purmuant to the
auttority vested in the Comm issicner, Purchase Orders shall be
effective and birding upon the Contractr when placed inthemailor
eletrmically trarem ditted prior to the termiration of the contract
perad, addressed to the Contradior at: the address for receipt of orders
set forth in the Contractor in the Contract AwardNo tification .

Al Purthase Orders issed purstent to Contradts l& by the
Comm issimer must bear the approprate Contract number and, if
necessary, rmEquired State gpprovals. As deamed necessary, the
Auttorizd Usermay confim pricirg and other Pmoduct information
wih the Contractox priar to placsm ent of the Purchase Order. The
State reserves the ridht o require any other nformation fram the
Contractr which the State deam s necessary in order to com plate any
Purchase Orderplaced under the Contract. Unless otherwise specified,
all Purchase Orders agairet Centralizd Contracts will be placed by
Autlorizd] Users directly with the Contractor and any discepancy
between the terms stated on the vendor’s order form, confirmation or
acknow ledgm ent, and the Contract terms shall be resolved in favor of
e terms mogt favorsble to the Authorizd User. Shoudl an
Authorizd User add written terms and conditions to the Purchase
Order that conflict w ith the terms and conditions of the Contract,, the
Contractxx has the optim of rejecting the Purdhase Order w ithin five
busiress days of its reoeipt but shall first atempt to negotiate the
additional written temms and oconditions in good faith wih the
Auttorizd] User, or iiifill the Purchase Order. No twithstanding tte
above, the Auttorizd User reserves the right to dispute any
disxepancies arisirg from  the presentation of additional terms and
conditions with the C ontractor.

If, wih respect to an Agency Specific Contract l&t by the OGS
Comm issimer, a Purchase Order is not received by the Contractx
w ithin two weeks afber the issEnce of a Contract Aw ard No tification,
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it is the responsibility of the C ontractor 1o reuest n writking that the
gpprprate A uttorized User forw ard a Purchase Order.  If, thereafier,
a Purchase Order is not received w ithin a reasmable periad of tine,
the Contractr shall promptly notify in wrnitirg the approorae
purchasirg officr in0GS. Failure to tm ely notify such officerm ay,
in the disxetion of the 0G S Canm issimer and w ithout cost  the
State, result in the cancellation of such requirement by the OGS
Comm issimerw ith a coresponding reduction in the Contract quantity
and price.

45. PRODUCT DELIVERY Delivery mustbemade as ordered to
the address specified on the Purchase Orderand inaccordmce w ith the
terms of the Contract or Contract Aw ard Notice. Unless othenw ise
specified in the Bid Doam ents, delivery shall be m ade w ithin thirty
caledardays after receiptof a Purchase Orderby the Contractrr. The
decisin of the Comm issimer as to compliance w ith delivery term s
shallbe firel The burden of pmwof for delay in receipt of Purchase
Order shall rest w ih the Contractr. In all irstences of a potential or
actal delay in delivery, the Contradr shall imm ediately notify the
Comm issimer and the Authorizd User, and confim in writing the
explaration of the delay, and take appropriate action to avoid any
subsequent late deliverdies. Any extansion of tin e fordelivery mustbe
requestsd n w ritng by the Contactar and approved inw rting by the
Auttorizsd User. Failure tom est such delivery tine schedulemay be
grounds for cancellation of the order or, in the Commissioner’s
disoretion, the Cantact.

46. W EEKEND AND HOLIDAY DELIVERIES Unlesotherwise
specified in the Bid Specifications or by an Auttorizd User,
deliveries will be scheduled for ordhnary busiress hours, M anday
through Friday (excluding legal holidays cheerved by the Stateof New
York). Deliveries may be schedulel by mutrl agreement for
Saturdays, Sundays or legal holdays observed by the State of New
Yorkwhere the Product is for daily cornsum ption, an em emency exists,
the delivery is a replacem ent, delivery is lae, or other reasmable
ciram sance in which event the convenience of the Auttorizd User
shall govern.

47. SHIPPI RECEIFT OF PRODUCT

a. Packaging Tangike Product shall be seourely and properly
packed for shipment, staage and socking in appropriate, clemdy
labeled shipping ocntairers and according t© acospted comm excdal
practice, w ithout any extra charges for packing m atedals, cases or
other types of contairers. The container shallbecom e and rem ain te
property of the Authorizad User unless otherwise specified in the
Contractdoaum ents.

b. Shippirg Charges Unles otherwise sated in the Bid
Specifications, all deliveries shall be deamed to be freicht on board
(FO.B.) destiration tailate delivery at the dock of the Authorizsd
User. Unles otherwise agresd, ifem s purchased at a price FO.B.
Shipping poirt plis tensportation charges shall not relieve the
Contactrr fram  responsibiliy for safe and proper delvery
notwithstanding the Authorized User’s payment of transportation
charges. Contractxr shall be responsible for ensurirg tiat the Rill of
Lading states “charges prepaid” for all shipments.

c. Receipt of Product The Contractar shall be salely responsible
for assuring tatdeliveries arem ade to persamel authorizad to acospt
delivery on behalf of the A uttorized User. Any lcssss resulting fram
the Contracter’s failure to deliver Product to authorized personnel
shall be bome exchisively by the Contractar.,

48. TITLE AND RISK OF LOSS Notwihstendirng the form of
shimm ent, title or other property interest, risk of loss shall not pass
from  the Contractrr to the A uthorizd User until the Products have
bemn reeived, irspectad and acospted by the receivirg entity.
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A cosptance shall ocourw ithin a reasmable tim e or inaccordmoew ith
such other defined acoeptarce periad as m ay be specified in the Bid
Specifications or Purchase Order. Mere acknowlelbment by
Auttorizd User persamel of the delivery or receipt of goods eg.,
signed bill of ladirg) shall notbe deam ed or constued as acosptance
of the Products received. Any delivery of Product that is substendard
or does not cam ply w ith the Bid Specifications or Contract terms and
conditions, m ay be rejected or acospted on an adjustad price badis, as
determired by the Comm issicner.

49. RE-W EIGHING PRODUCT Deliveries are subjet to r=
welghing at the point of destination by the Auttorizd User. I
shrirkage ooours which exceads that normally allow able in the tade,
tte Authorizd User shall have the optim to require delivery of the
difference in quantity or to reduce the payment accordirgly. Such
optin shallbe exercigad inw riting by the A uttorizad User.

50. PRODUCT SUBSTITUTION In the event a specified
manufacturer’s Product listed in the Contract becomes unavailable or
carnot be supplied by the Contrachr for any reasm (excoept as
provided for in the Savirgs/Force M ajaerre Clause) a Productdean ed
in wirting by the Comm issimer to be equal to or better than the
specified Product must be subsbtuted by the Contractr at no
additional cost or expense to the Auttorized User. Unless othew ise
specified, any substitution of Product prior to the Commissioner’s
w diten gpprovalm ay be cause for canoellation of Contract.

51. REJECTED PRODUCT W hen Pmduct is rejected, tmust be
rem oved by the Contractor fram  the pram isss of the A uthorizd User
w ithin ten calaemar days of notification of rejection by the A uttorized
User. Upan notification of rejecton, risk of loss of rejected ornon-
conformirg Product shall rem ainw ith Contractrr. Rejected ifem s not
ramoved by the Contractar w ithin ten caledar days of notification
shall be regarded as abandoned by the Contractar; and the Autiorized
User shall have the right to digpose of Product as its own property.
The Contracty shall prom ptly reimburse the A uttorizsd User for any
and all costs and expenses incurned in starege or effiecting ramovalor

52. INSTALLATION W here irs=llation is reguired, Contrachar
shall be responsible for placing and installirg the Product in the
reguired locations. A Ilmaterals used in the installation shall be of
good quality and shallbe free from any and all defiects ttatw ouldm ar
the appearmce of the Pmduct or render it shuctmally unsound.
Istallhation irclides the fumishing of any equipment, rigging and
m aterials required to irstall orplace the Product in the proper location..
The Contractor shall protect: the site fran dam age forall its w ork and
shall repairdam ages ar imury of any kird caused by the Contractxx;, its
employess, officas or agents. I any alteration, dismentling or
excavatim, efr. is required to effect installation, the Contractar shall
thereafler pronptly restoe the gmcthre or site W ork shall be
perform &d o cause the lesst hoonveniare to the A uthorizd User(s)
and w ith pwoper consideration for the ridhts of other Contractes or
workers. The Contractry shall pram ptly perform its work and shall
coordnate is activities with those of other Contractxs. The
Contractar shall clemn up and rem ove all deoris and nidbish fran its
work as mquired or directed. Upon campletion of tte work, the
buildirg and surrunding area of w ork shall be left clesn and inaneat,
uncbstnrted condition, and everythirg n satisfactory repairand orer.

53. REPAIRED OR REPLACED PARTS / COM PONENTS

W here the Contractr is required to repair, replae or subsbite
Pmduct or parts or cam ponents of the Praductunder the Contract;, the
repaired, replaced or subatitited Products shall be subject to all trms
and conditions fornew parts and cam ponents s=t forth In the Contract
irchidirg W anenties, as set forth in the Addiimal W arrantes Clause
herein. Repload or rpaied Product or parts and oam panents of such
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Prduct shallbe new and shall, if availbble, be rphoad by the original
manufacturer’s componentorpart. Rem amifactned parts or com ponents
m esting new Pmductstandardsm ay be pem itted by the C anm issionerar
Authorized User. Before ingtallation, all proposad aubstintes for the
original manufacturer’s installed parts or components must be approved
by the Authorized User. The part or com ponent shall be equal to ar of

54. ON-SITE STORAGE W ith the wntten approval of the
A uttorizd User, m aterials, equimm entor supplies may be stored atthe
Authorized User’s site at the Contractor’s sole risk.

55. EMPLOYEES, SUBCONTRACTORS & AGENTS ALl
em ployess, Subcontractors oragents perform ing w ork under the Contact
mustbe taihned saff or tedmiciEns who m estor excesd the professional,
tedmial and taing qualifications s=t forth 1 the Bid Specifications or
the Bid D oam ents, whichever ism are restrictive, and m ustcam ply w ih
all sscurity and adm nistrative requinam ents of the A uthortzed U ser. The
Canm fsioner ressrves the right to anducta seaurity backomound check
or othenw js= goprove any em ployes, Subcontactor or agent firmished by
C ontractorand to 1efizse acoess to orrequite replacan entof any persormel.
forcause basad on, nicuding butnotlin ied o, professional, ednicalar
taning qualifications, quality of w ork or change h security statiis ornon-
compliance with Authorized User’s security or other requirements. Such
approval shall not Elieve the Cantractor of the abligatin o perform all
work 11 com plisncew ith the Contiacttem s. TheC anm issionerresenves
the rght to r=pctandbrbar fom  the facility for cause any empbyes,
Subaontactor, oragents of the C entractor.

56. ASSIGNMENT The Contractr shall not assion, tarsfer,
convey, sublet, or otherwisedispose of the contractor its right,, titke or
interest therein, or its power to execute such contract to ay otter
persm, campany, fim or corporation in performance of the oontract
w ithout the pricrw ritten consent of the Comm issiner or A uthorized
User @s aplicablke). Failure to obtain oonsent to assigm ent fram the
Authorizad Ussr shall r=wke and amul suwch Contact
Notwithstandirg the foregoirg, the State shall nothirder, pravent or
affect assigmm ent of money by a Contractrr for the benefit of is
crediprs.  Pror to a consent o assigment of monies becom irg
effartive, the Contractar shall file a wxitben notice of such monies
assigm ent(e) w ith the Comptrdller, Priar to a consent o assigment
of a Contract, or portien thereof, becom ing effective, the Contractr
shall subm it the request o assigm ent to the Comm issicner and seek
w ritten agreem ent fram  the Comm issimerwhichw illbe filed w ith the
Comptmiller. The Comm issicner reserves the right to reject any
proposed assignee inhis/erdisyetion.

Upon notice to the Contractor, the Contractm ay be assigned w ithout
te consent of the Contractrr o another State A gency or subdivision
of the State purstent to a goverrm ental reorgenization or assigm ent
of fimctions under which the fimctions are tasferred to a successor
Agency or to another Agency that assmes OG S responsihilities for
the Contract.

57. SUBCONTRACTORS AND SUPPLIERS The Comm issicner
reserves the ridht to reject any proposed Suboontradty or supplier for
bona fide busiress reasms, whichm ay inchde, butarenot imited to:
they are on the Department of Labor’s list of companies with which
New York Statecamotdo business; the Comm issimer determines that
the campany is not qualified; the Comm issimer detem ires tat the
canpany is not responsible; the company has previcusly providsd
unsm&ctmywoﬁcorsavxs; the com pany failed to salicitm irority
and women’s business enteaprises (M/WBE) Bidders as mequired by
prdarC ontracts.

58. PERFORMANCE /BID BOND The Comm issimer reserves
the right to require a Bidder orContractar to fiirmishw jthoutadditional
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cogt, a perdbrmance, paym ent or Bid bond or negotiable imsrocable
Jetter of areditor other form of security for the faithfial performance of
the Contract. W here reguirad, such bond or other security shall be in
the form prescrled by the Comm issimer.

59. SUSPENSION OF W ORK The Comm issimer, in his/er sole
distretion, reserves the ridht to suspend any or all activities under this
Contrdt;, atany tin e, in the best interests of the Authortzed User, 1
tte event of such sugpension, the Contractor w il be given a formal
w rithen notice outlining the particulars of such suspension. Examples
of the reesmn for such suspension include, but are not lim it=d to, a
budget freeze or raductim on State spendirg, declaration of
an ergency, contract cam plisance isses or other such civam stances.
Upon issEnce of such notice, the Contractrx is not to accept any
Purchase Orders, and shall cam plyw ith the suspension order. A ctivity
m ay resum e at such tin e as the Comm issimer issues a formal w ritben
notioe anthorizing a resum ption of perform ance under the Contract.

An Auttorzed User may isse a formal written notice for the
suspensim of work for which it has engaged the Contractr for
reasms specified in the above paragraph. The w ritten notice shall set
forth the reasn for such suspension and a copy of the w rithen notice
shallbe provided to the Canm issimer.

60. TERMINATION

a. For Cause: Faramaterialbreach that ram ahns unamsd form ore
than thity G0) days or other specified period afferw ritten notioe to the
C anhactor, the Contract or Purchase Ordermay be tem irated by the
Commissioner or Authorized User at the Contractor’s expense where
Contractxr beoam es unable or ficapable of perform ing, orm esting any
mEquirem ents or qualificatins set forth n the Contact, or for non-
perdomance, or upon a detemiretion ttet Contractor is non-
responsible.  Such termiraetion shall be upon writhen notice to the
Contactr. T such event, the Camm issioner or Authorized Ussrmay
campkte the omtractual rquirments 1 any mamer it may deam
advisable and pursue avaiible Jegal orequitabhle ram edies forbmeach.

b. For Convenimoe: By wrtten notice, this Contract may be
tem nated atany tin e by the State for corvenience upon sixty (60) days
w ritten notice or other specified period w ithout penalty or other eardy
tem fnation chamges due.  Such term iration of the Contract shall not
affect any project or Purchase Order tiat has been issed under the
Contract prior to the date of such termiration. If the Contract is
termirated pursent to this subdivision, the Auttorizd User shall
rem ain lisble for all accrued but unpaid charges incurred tirough the
date of the tam iration. Contractor shalluse due diligence and provide

c. For Vilatim of the Sectims 139 and 139k of the State
Finance Law : The Comm issicner resarves the right to tam irate the
Contract in the event it is found tiat the certification filed by te
Bidder in accordance w ith Section 139k of the StateFirence Law was
intentionaTly false or intentionaTly iroom plete. Upon such finding, the
Comm issicnerm ay exercise is tem imation richtby providirg w ritben
notificetion t the Contectr in accordmce wih the wrtten
notification terms of the Contract.

d. For Vilatim of Revizd Tax Law 5a: The Comm issimer
reserves the richt o termirate the contract i the event it is found that
the certification filed by the Contractor in accordence w ih §5-a of tte
Tax Law is not timely filed durirg the term of the Contract or the
certifimtion firmished was imtetionally false or intetionally
ircomplete. Upon such firding, the Comm issimmer m ay exercise is
termiration richtby providing w ritten notification to the Contractar.

6l. SAVINGS/FORCE M AJEURE A foreemajure cocurmrace is
an eventor effect that carmot be reasmably anticipated or contoIled.
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Forcem ajare inchdes, but isnotlin ited to, acts of G od, acts of war,
acts of public enamies, strikes, firs, explosions, actions of the
elements, floods, or other similar causes beyond the contiol of the
Contractixr or tte Camm issimer in the performance of the Contract
which non- performance, by exercise of reascnable diligence, cannot
beprerentad. Cantractar shall provide the C amm issinerw ith w dtten
notice of any oreem ajare occurrence as soon as the delay isknown.

Neither the Contractr nor the Comm issimer shall be Iisble to the
other for any delay in or failure of perform ance under the Contractdue
to a foroe majare cocurrence. Any such delay in or failne of
perform ance shall not constHtute defaultor give rise to any lisbility for
damages. The existare of such causss of such delay or failure shall
extam the periad for perform ance to such extat as detem ined by the
Contractr and the Comm issimer to be necessary to enable complete
perform ance by the Contractaxr if reasmnable diligence is exercisad
after the cause of delay or failurehas been rem oved.

Notwithstandirg the above, at the disxetion of the Camm issimer
where tte delay or fajlure w ill simifiently inpair the vale of the
Contract o the Stateor to A uthorized Users, the Comm issimerm ay:

a. A coptallocated perform ance or deliveries fram the Contracter.
The Contractay, how ever, hereby agrees to grantprefirential trestment
to Authorizad Usars w ith respect to Product subjectad to allocation;
and/ar

b. Purchase frrm other sources (without recourse to and by the
Contractxy for the costs and expenses thereof) to replace all orpaxt of
the Products w hich are the subject of the delay, which purchases m ay
be detucted frum  the Contract quantities w thout penalty or ligbility to
theState; or

¢. Tem irate the Contract or the portion thereof which is subject to
delays, and therdoy discharge any unexecuted portion of the Contract
or the relative part thereof.,

In addition, the Canmm issimer reserves the richt, in hisher sadle
disaetion, b make an equitable adjustment in the Contract terms
and/ar pricirg should extrEme and unforeseen voladlity in the
m arketplace affectpriciry or the availbbility of supply. "Extram e and
unforeseen volility in the marketplace" is defired as market
ciram stances which meet: the follow irg criteria:  {) the voladlity is
due to causes outside the contral of Contractyy (i) the voladlity
affects the m arketplace or industry, not just the pardoular Contract
source of supply; (i) the effect on pricirg or availbility of supply is
substential; and (iv) the voladlity so affects Contractar’s perform ance
that contimed performance of the Contract would result nn a
substential lcss.

62. CONTRACT BILLINGS Contractr and the
distributrrs/reseTlers designated by the Contractxy, if any, shallprovide
amplete and acourate billing irwoices to each Auttorizd User in
order to receive paym ent.  Billings for Authorized U sars must contain
all information regquired by the Contract and the State Com ptolier.
The State Comptrller shall render payment for Authorized User
purchases, and such payment shall be made in accordance with
ordnary State prooedures and practoes. Payment of Contract
purchases m ade by Autlorizd Users, other than A gencies, shall be
billed diretly by Contractor on irwoicss/ouchers, together w ith
camplete and acqwrate supportirg docum entation as required by the
Authorizd User.

Subm ission of an irvoice and paym ent thereof shall not prechde tie

Comm issicner fram reim bursem ent or dem andirg a price adjustment
in any case where the Product delivered is found to deviate fram  the
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termms and conditions of the Contract or where the billing was
irecourate.

Contractr shall provide, upon reguest of the Comm issicner, any and
all information necessary to verify the accuracy of the billings. Such
information shall be provided in the format requested by the
Comm issimer and in a media commemially avaibble fran the
Contractxr. The Comm issimerm ay direct the Contractr to provide
the information to the State Com ptmiller or to any A uttorizd User of
the Contract.

63. DEFAULT —AUTHORIZED USER

a. Breach of Auttorizd User Not Breach of Centralizd Contract.
An Authorized User’s breach shall not be deemed a breach of the
Centralizrd Contract, rather it shall be desmed a kreach of the
Authorized User’s performance under the terms and conditions of the
Centralizd] Contract.

b. FailwretoM ake Paym ent. In the eventa participating A uthorized
User fails to m ake paym ent to the Contractar: for Products delivered,
acceptad and properly irvoiosd, w ithin 60 days of such delivery and
acceptance, the Contractirm ay, upan. 10 days advance w ritten notice
to both the Commissioner and the Authorized User’s purchasing
official, suspend additional shiments of Product or provisin of
services tosuch entityuntilsuch time as reasmable anengem entshave
besn m ade and assurances given by such entity for currentand fithire
Contractpaym ents.

c. Notioe of Breach. Notwithstanding the foregoiry, the Contractr
shaTl, at lesst 10 days priar to declarirg a breach of Contract by any
Autlorizd User, by certified or registemd mail, notify both the
Comm issimerand the purchasirg official of the breaching Authorizd
User of the specific facts, ciram stances and grounds upon which a
hreach w illbe declarad.

d. It is understood, however, that if the Contractor’s basis for
declaring a breach is insufficient, the Contractor’s declaration of
reach and failure to service an Auttorizd User shall oongbtute a
breach of its Contractand the A uthorizsd Userm ay thereafier sesk any
ram edy availblea: law orequity.

64. INTEREST ON LATE PAYMENTS

a. StateAgencies Thepaym entof interest on certainpaym ents due
and ow ed by Agency m ay bem ade inaccordeance w ith Artbcle11-A of
the State Fhanoe Law (SFL §179-4 et. Seq.) and Title 2 of the New
York Code of Rules and Regulatims, Part 18 (Implementadio of
Prom ptPaym entLegislation 2 NYCRR §181 etsay.).

b. By Non-StateAgencies The tamsofAnicle11-A gpplyonlyto
procurem entsby and the consequentpaym ent obligations of Agencies.
Neither expressly nor by any in plication is the sahite aoplicabke to
Non-StaeA uthorizad Users. Neither OGS nor the State Com ptxuller
is responsible for paym ents on any purdhases made by a Non-Stete
Agency Auttorizd User.

c. By Contractar Should the Cantractrbe lisble for any paym ents
to tte Statrheramder, interest, labe raym entcharges and collection fee
charges w ill be determinad and assessed pursient o Section 18 of the
StateFirence Law .

65. REMEDIES FOR BREACH It is understood and agresed tiat
all ridhts and remedies afforded below shall be in addition to all
ram edies or actions otherwiseauthorizad orpermitted by law ¢

a. Cover/Substiite Performance In the event of Contactx's
m aterial breach, the Comm issimer may, w ih or without formally
Bidding: () Purchase fran other sources; or (i) X the Comm issicner
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is wnsuoccessfill after making ressonable atempts, under te
ciram sanoss then exdsting, to tinely obtain acoeptable service or
acguire replacement Product of equal or comparsble quality, the
Comm issimerm ay acquire acosptabile replacem ent Product of lesser
orgreatar quality.

Such purchasss may, in the disoetion of the Comm issimer, be
deducted from the Contractquantity and paym entsdue Contractor.

b. W _ithhold Payment In any case where a questim of non-
perorm ance by Contractor arisss, paym entm ay be w ithheld inwhole
or in part at the disaretion of the Comm issimer. Should the am ount
w ithheld be firally paid, a cash dismunt origirally offered may be
taken as ifno delay inpaym enthad occuned.

c. Bankrnuptty In the event tiat the Contractxr fiks a petiton
under the U.S. Banknptcy Code durrg the term of this Centralizd
Contradt, A uttorizdd Users m ay, at their disoetion, m ake application
to exercise its richt to setoff againg- m onies due the Debtxr or, under
the Doctrine of Recoupm ent,, credit the A uthorizd User the am ounts
ow ed by the Contracxxrarisirg cutof the sam e trarsactions.

d. Reinbursanent of Cogts Tncurred The Contrachor agrees to
reimburse the Auttorized User pramptly for any and all additional
costs and expenses nourre] for acquiring acosptable servicss, and/ar
replacament Product. Should the cost of cover be less tten tte
Contract price, the Contractor shall have no claim to the difference.
The Contrachxr covenants and agress that in the event suit is
successiilly prosscuted for any default on the part of the C ontractxr,
all cogts and expenses expanded or incuned by the A uthorizsd User in
connection therewith, including reasonable attorney’s fees, shall be
paidby the Contractar.

W here the Contractar fails to tin ely deliver pursuent to the guarantesd
delivery tam s of the Contract, the ordering Auttorizsd Userm ay rent
subsHtute equipm ent tem porarily. Any sum s expended for such rental
shall, upon dem and, be reimburssd to the Authorizsd User prom ptly
by the Contractor or deducted by the A utiorizd User from paym ents
due or to becane due tte Contractor on the same or another
transaction.

e. DeducHmA redit Sums due as a result of these ranediessmay
be deductad oroffset by the A uthorizd User from paym entsdue, orto
becaom e due, the Contractor on the sam e or another trarsaction. no
deduction or anly a partial deduction is made in such fashio the
Contractxr shall pay to the A uthorized User the am ount of such claim
or poticn of the claim &H1l outstadirg, on demand. The
Comm issicner reserves the right to determire the digposition of any
rehates, seitlem ents, resbitution, licuidated dam ages, etr., which ardse
from the adm inistyaion of the Contract.

66. ASSIGNMENT OF CLAIM Contrachr herdoy assigns to the
State any and all its claims for overcharges associated with this
Contzactw hichm ay arise under the antitnaet 1aws of the Un ited States,
15 USC Sectin 1, et. say. and the antitnet laws of the State of New
York,General Buginess Law Section 340, et. s=3.

67. TOXIC SUBSTANCES Each Contrachxr fumighing a toxdc
substence as defined by Section 875 of the Labor Law , shall provide
such A uthorizer Userw ith not less then two ocopies of am aterial safety
data sheet, which sheet shall nchde for each such aibstance tihe
information outlined inSection 876 of the LaborLew .

Before any chem ial product s used or applisd on or n any builling, a

copy of the product Hoel and M aterial Safety Data Sheet must be
proviled o and gpmved by the A uthorized U seragency representative.
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68. INDEPENDENT CONTRACTOR I isunderstood and agresd
that the Jagal status of the Contractor, its agents, officers and enplbyees
under this C ontiact s that of an IndependentC antiactor, and nnom anner
shall they be deam ed en ployees of the A uthorized U sar, and therefore are
notentitled to any of the benefits associated w ith such empbyment. The
Contactor agrees, during the tem of this Contact, to mantan at
Contractor’s expense those benefits to whith is empbyees would
othemw == be entitied by Iw , ncluiding health benefits, and all necessary
insurance for its employees, including worker’s compensation, disability

and unem ploym ent insurance, and © provide the Authorized Userw ih
cartification of such harance upon rEquest.  The Contactor mmains
respansible for all pplicable federal, sate and baal teees, and allFTA

contdoutions.

69. SECURITY Contrdorwarents, covenants and represents that
twill camply fully with all security procedures of the Auttorizad
User(s) in perform ance of the Contract incliding but not Jin ited to
physical, facility, doam entary and cyber security niles, proostures
and protoools.

70. COOPERATION W ITH THIRD PARTIES The Contrctor
shall be responsible for fully cooperating wih any thixd pary,
inclhiding butnot limited to other Contractars or Suboontractes of the
Autlorized User, as necessary to ensure delivery of Product or
coordination of perform ance of serviass.

71. CONTRACT TERM -RENEWAL In addition to any stated
renewal periads in the Contract, any Contract or unit portion thereof
Jet by the Comm issierm ay be extaxded by the Comm issimer foran
additional period (5) of up to one yearw ith the w ritten concurrence of
the Contractir and Camptmaller. Such extension m ay be exercised on
a manth tom onth basis or in other stated periods of tim e durirg the
one year extensim .

72. ADDITIONAL WARRANTIES W here Contracxy;, product
m anufactirer or service provider generally offers additional orm ore
advantageous w ananties than set forthbelow , Contractar shall offeror
pass through any such wananties to Autlhorizd Users. Contactar
hergoy w anants and represents:

a. Product Perfam ance Contractar wanents and represents tiat
Products deliversd pursuant to this Contrat conform to the
manufachrer's  specifitions, performance seEndards  and
doam entatim, and the docmentatim fillly descrikes the proper
proosdure forusirg the Products.

b. Titleand O wnership W arranty Contracharw anents, represents
and conveys ) full ownership, clesr title free of all liens, or (i) the
richt to trarsfer or deliver perpetinl Iivense ridhts to any Products
trarsferrad to Auttorizad User under this Contract.  Contractor shall
be solely lidble for any costs of acquisiion associatel therew ith.
Contractrr fully irdemnifies the Autiorizd User for any loss,
dam ages or actions arisingy fran a breach of said wananty w ithout

c. Contactor Compliance Contractar represents and wanants to
pay, at is sdle epense, forall applicable permits, licenses, tadffs, talls
and fees togive allnotices and camply w ith aTl 1aws, ordirences, rules
and reguladms of any governrm entdl entity in conjunction w ih the
perform ance of obligations under the Contrat. Priar to award and
during the Contract term and any renewals thereof, Contracttr must
estzblish to the satisfaction of the Comm issimer tat it meets or
exceads all requirements of the Bid/Contract and any applicable laws,
irchidirg but not lin ited to, permits, insuwrance coverage, licensirg,
proof of coverage for worker’s compensation, and shall provide such
proof as required by the Comm issimer. Faifle to do so may
constihite grounds for the Comm issimer to cancel or suspend this
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Contract, in whole or in part, or to take any other action desmed
necessary by theComm issimer.

d.  ProductW arranty Unless recyclead or recoversd m atadals are
available in accordance with the “Recycled or Recovered Materials”

clase, Pmoduct offered shall be stendard new equipment, current
model orm ost recent releese of regular stock product w ith all parts
regularty used w ith the type of equiom ent offered; and no attadm ent
or part has been substituted or applied contrary to the manufacturer’s

recomm endations ad standard practice.

Contractr firther wanants and rogoresets that components or
deliversbles spacified and fiimished by or through Contractor shall
imdividially, and where specified and fimished as a system, be
substantially unintenmpted or errar-free in operation and guarantesd
against faulty m atedal and w orkm anship for the w arenty period, or
foram ininum ofone (1) year from the date of acceptarce, w hichever
is longer (“Project warranty period”). During the Project warranty
periad, defects in the matedals or workm anship of components or
deliverables specified and firmiged by or thrugh Contractar shallbe
repairad or replaced by Contractor at no cost or expense to the
Authorized User. Contractr shall extard the Projectwananty period
for irdividial component(s), or for the System as a whole as
applicable, by the amulatve pericd(s) of tine, afr notification,
during which an irdividial component or the System requiress
servicing or replacem ent (down time) or is in the possession of the
Contrdtor, is agents, officers, Suboontractors, disributars, ressllers
or employees (“extended warranty”).

Where Contractor, the Independent Sofiware Vendor “ISV,” or other
thirdpartym anufactrerm arkets any ProjectDe liversble deliverad by
or thmwugh Contractar with a stamdard comm ercial wananty, such
stendard wananty shall be in additin to, and not rmlieve the
Contractor from, Contractor’s warranty obligations during the project
wananty and extaded warmanty pericd(@). W here such stendard
oomm ercial wananty covers all or same of the Project wanenty or
exterded wananty periad (g), Contractor shall be responsible for the
coordination during the Pmject wamanty or exterded wananty
periad (&) with ISV or other thid party m anufactirer(s) for wamanty
repair or replacement of ISV or other third party manufacturer’s
Pmoduct

W here Contractar, ISV or other third partym anufactirerm arkets any
Pmject Deliverable w ith a standard caomm ercial w arrenty which goes
beyond the Pmject wanmanty or extaded wananty period(g,
Contactx shall notify the Autlhorized User and pass thmough the
manufacturer’s standard commercial warranty to Authorized User at
no additional charge; provided, how ever, that Contractor shall notbe
responsible for cooxdiratirg services under the thid party extended
wananty aftr expirtim of the Pmject wanmenty and extaded
wananty perad ).

e. Replacem entPartsWa rmanty If durirg the regular or exterded
warranty period’s faults develop, the Contractor shall promptly repair
or, upon demand, replae tte defective unit or camponent part
affected. A1l costs for labor and m aterial and transportatdion ircured
to repair or replace defiective Product durirg the w arranty period shall
e bome solely by the Contracirr;, and the State or Auttorizd User
shall inno eventbe lisble arresponsibile therefor,

Any part of canponent replaced by the Contractor under the Caontract
wananty shall be rplosd at no cost to the Authorized User ad
guarntesd for the greaterof: a) the w amanty period under paragraph @)
above; arb) if a sspamte w ananty for thatpart oroom panent is generally
offered by the m amuacturer, the sendand comm ercial wananty period
offered by them amufacturer for the ndividual part-orcam ponent.
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f  Vims W amanty The Contractor represents and warrants ttat
Licmsad Sofiware contairs no known vinses. Contractrr is not
responsible for viruses introduced at Licensee’s site.

g. Dateffine W amanty Canbactor wanants that Pmoductis)
fumihed pursuant to this Contract shall, when used 1 aocordance w ith
the Product dooum entation, be abke to accurately process dateAin e data
(including, but not lim ited o, calulating, comparng, and ssquencing)
tansitions, hclding lp yeer calultins. Whee a Contactor
PIoposss or an agquisition requires that specific Products m ustperform as
apackage orsystam , thisw ananty shallaply to the Pmducts asa systam .

W hereC antractor s providing angoing services, incliding butnot B ited
©: i) consulting, ntegration, code or data conversion, i) m antenance or
apport sawices, iif) data enty or pmoessng, or ¥) oonbact
adm nistation  saviees  (eg., billng, Ivolhg, chin pmwoessing),
Contiactor wanants that services shall be provided 1 an acanate and
tin ely m amerw ithout htermption, faflme oremordue to the naconacy
of Contractor’s business operations in processing date/time data
(ncluding, but not lim ited o, calulating, comparing, and ssquencing)
various dateAin e tansitins, ncluding Jeep year calulatins. Cantractor
shall be espansble for dam ages meaultng fiom any delays, enmis or
untin ely perform ance resuing therefirm , ncluding butnotIin ied © the
failire oruntin ely perform ance of such services,

ThisDate/TineW ananty shall arvive beyond term nation or expiation
of this contract thuough: &) ninety ©0) days orb) the Contractor’s or
Product manufacturer/developer’s sated datetine wananty tem,
whichever 5 Iomger. Nothig 1 this wananty satEment shall be
oonstmed to M it any rights or rem edies othenv ise availkble under this
C ontact forkeeach of w ananty .

h. Workmanship W armanty Contract warmants that all
cam ponents or deliversbles specified and fumished by or ttwough
Contractrr under the Project Definition/Work Order meet the
oam pledim criteria set forth in the Project De finition/ Work Order and
any subssquent statementls) of work, and that servicss will be
provided I a workmanlke mamer in accordmnce with irdustry
standards.

i  Survival of Warrantes AIl wanantes contained in this
Contract shall survive the termiration of this Contract.

73. LEGAL, COMPLIANCE Contractor represents and wanants
that it shall secure all notices and comply w ith all laws , ordirences,
rules and reguladions of any goverrm ental entity in conjinction w ith
the performance of obligations under the Contract. Priarto award and
during the Contract term and any renewals thereof, Contractor must
establish to the satisfaction of the Comm issimer that it meets or
exoeads all requirements of the Bid and Contract and any applicable
laws, inrcliding butnotlim ited to, permits, licensirg, and shallprovide
such proof as required by the Camm issimer. Failure to comply or
failure to provide proofm ay constitute graunds for the Comm issioner
to cancel or suspend the Contradt, inwhole or 1 part, or to take any
other action desm ed necessary by the Comm issimer. C ontractor also
agrees to disdbse information and provide affimations and
cerifications to canply w ith Sections 139 and 139k of tte State
FirenoceLaw .

74. INDEMNIFICATION Contractor shall be fully liable for the
actions of its agents, em ployess, partrers or Suboontractors and shall
fuTly irdemnify eand save ham Jess the Authorizd Users fram suits,
actions, dam ages and costs of every nam e and description relabng to
persmal irjury and damage to real or persmal tagible property
caused by any intentional act or negligence of Contracta, its agents,
enmployees, partrers or Subcontiactors, w ithout lim iation; provided,
how ever, tiat the Contractor shall not irdem nify for that portion. of
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any claim , loss ordam age arisirg heramder due to the neglgentactor
faflure to actof the A uttorizsd Users.

75. INDEMNIFICATION RELATING TO THIRD PARTY
RIGHTS TheContractarw ill also irdem nifyand hold the A uthorized
Users ham less fran and againt: any and all damages, expensss
(irchding reasmable afiomeys' fees), clams, judgments, liabiliHes
and costs thatm ay be firally assessad againg: the A uttorizd Users in
any action for infrirgem ent of a Un ited States Letter Patent, or of any
copyricht, tradem ark, trade secret or other thivd partyproprietary richt
exeptto the extent such claims arise fran the A uthorizsd Users gress
negligence or w ilifial m isconduct, provided that the State shall give
Contctr: (i) pram ptw ritten notice of any action, claim or threat of
infrirgem ent suit, or other suit, (i) the opporhnity to teke over, settle
or defend such action, claim or suit at Contractr's sole expense, and
(itl) assistare in the definse of any such action at the expense of
Cont=ctor.

T usage shall be enjoined for any reasm or if Contractr believes that
itm ay be enjaired, Contractr shall have the right, at its own expense
and sale disretion o take action in the foTow ing order of precedence:
(i) toprocure for tre Auttorized User the right to contimue Usage (i)
to modify the service or Pmduct so tiat Usage becomes non-
infrirgirg, and is of at least equal quality and performance; or (i) to
replace said service or Praduct or part(s) therenf, as applicable, w ith
non-infrirging service or Product of at lesst equal quality and
perform ance. IE the above ram edies arenotavailable, the parties shall
termirate the Contract, inwhole ar inpar: as necessary and applicable,
provided the A uttorizd User is given a refind for any am ounts paid
forthe pericd during which Usage was rot feasible,

The foregoing provisions as to proection fran third party ridhts shall
not apply to any infrirgem ent occasioned by m odification by the
Authorized User of any Product without Contractor’s approval.

In the event tiatan acton at law or in equity is comm enced against the
Authorizd Userarsirg cutof a claim that the A uthorized U sers use of
the service or Product under the Contract infrirges any patent,
copyright or preprigtary right, and Contractr is of the opinion that the
allegations in such action In whole or in part are not covered by the
irdannifimtion and defense provisins set forth in the Contect,
Contractar ¢hall immediately notify the Authorizd User and the
Office of the A tomey General in writing and shall specify to what
extent Contractor believes it is obligated to defend and irdemnify
under the terms and conditions of the Contract.  C ontractr hall in
such event protect the interests of the Autiorizsd User and sscure a
continuance to permit the A uthorized User to appear and defend its
interests in cooperation w ith Contractxy, as is appmopriate, inchidirg
any judsdicdmal defenses the Autiorizd User may have. This
constitutes the Authorized User’s sole and exclusive remedy forpatent
infrirgem ent;, or for infrirgem ent of any other thind party proprigtary
richt.

76. LIMITATION OF LIABILITY Exceptas otherwise set forth
in the Indem nification Paragraohs above, the lim it of liability shallbe
as blow s:

a. Contractor’s liability forany claim , loss or Jisbility arisiny outof,
or camected w ith the Products and sarvicss provided, and whether
basad upon default, or other liEbility such as hreach of contact,
wananty, negligence, m isEpresentadion or otherwise, shall inno case
excead direct damages in: (1) an amount equal to two (2) times the
charges specified in the Purchase Order for the Products and sexvices,
or parts thereof forming the basis of the Authorized User’s claim, (said
am ountnot to exceed a totEl of twelve (12) months charges payable
under the applicble Purchase Order) or (i) cne million dollars
($1,000,000), whichever is greatex.
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b. The Authorizsd Usermay retain such m onies from any am ount
due Contractr asm ay be necessary to satisfy any clain  for dam ages,
cogts and te like asserted againgt the Autiorized User unles
Contractrat the tin e of the presesntatin of claim shall dem onstrate to
the Authorized User’s satisfaction that sufficient monies are set aside

by the Contractar in the form of a bond or ttrough insurance coverege
o coverassociaal dam ages and othercodts.

c. Notwihstndirng the above, neiher the Contrachr nor te
Autlorizad User shall be lisble for any oonssquential, ndirert or
specizl dam ages of any kird which may result divectly or irdirertly
fram  such performance, inchding, without linimtion, damages
resulting fram loss of use or loss of profitby the Authorizdd User, the
Contractry, orby others.

Tl. INSURANCE Contmactor shall secure and m aintzin insurance
coverage as specified in the Bid Doaments and shall promptly
provide docum entatdm of specified coverages to the Auttorizd User.
If specifiad, the Contzactr may be raguirad to add the A uttorized
Useras anadditional insured.

THE FOLLOW ING CLAUSES PERTAIN TO
TECHNOLOGY &NEGOTIATED CONTRACTS

78. SOFTWARE LICENSE GRANT W here Product is acquirad
on a licensed basis the follow ing shall constibute the licensegrant:

a. License Scope Licmsee is grantsd a non-exclisive, perpetial
Ticense to use, exsaute, Epmwduce, diphy, perform, or memge the
Pmduct w ithin its business enteprise in the United States up to the
maxinum liensed capacity stated on the Purchase Order. Product
m ay be accessad, ussd, executed, reoroduced, diplayed orperform ed up
to the capacity m easured by the gpplicable Iirensirg unit stabed on the
Purchase Order (ie., payrall size, num ber of en plogyees, CPU, M IFS,
M SU, concurentuser, workstation). Licmsee shall have the right to
use and disrbute m odifications or custom izations of the Pmduct to
and for use by any Authorized Users otterwise livensad to use the
Pmoduct, provided that any m odifications, how ever extansive, shallnot
diminish Licensor’s proprietary title or interest. No license, right or
interest in any trademark, tra®e name, or savice mark is granted
herainder.

b, License Termm The license tem shall commence upan the
Licmse Effective Date, provided, how ever, that where an acceptance
or tral pericd applies o the Pmoduct, the License Term shall be
extended by the tim e periad for testirg, acosptance or tdal.

c. Licensed Documentation If camm encidlly available Licmsee
shall have the optimm to reguire the Contractr o deliver, at
Contractor’s expense: (i) one (1) hard copy and one (1) master
elechonic copy of the Doaum entabion in a mutially agreesble format;
(i) based on hard copy irstnections for access by downlcading fram
the Intemet (iii) hard oopies of the ProductDooum entadon by type of
Tioense in the follow irg am ounts, unless cherwisem utually agreed:

* TrdividialNam ed UserLicmse -one (1) copy perLiomse
* ConcurrentUsers - 10 copisspersite
* Pmoessirg Capacity - 10 copiesper site

Software m ediam ust be in a form at specified by the Authorized User,
w ithoutregquiring any type of conversiai.

Contracxr hereby grants to Licmnsee a perpetial license right tom ake,
reproduce (inchding downleeding eledonic copies of the Product)
and digrbute, either electrmically or otherwise, copies of Product
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Doamentatim as necessary to enjoy fill use of the Product in
accordence w ith the terms of license.

d. Product Technicel Support & M ainteance Licensee shall
have the option of elsting the Product tedmiml support and
maintenance (“maintenance”) set forth in the Contract by giving
w ritten notice t© Contractar any tim e durirg the Centralizd Contract
term. M ainteEnce tam (s) ad any rnew alls) thereof are imdependent
of the expiraHm of the Centralizd Contract tem and will not
autam atically renew .

M ainteance shall inchde, ata minimum , §) the povisin of err
conections, updates, revisims, fixes, upgrade and new relssses to
Licensee, and (ii) Help Desk assistance with locally accessible “800”
or toll free, Jocal telgphone service, or altermatively on-line HelpDesk
acosssihility. Contractor shallm aintain the Products so as to provide
Liomsee w ith the ability toutilize the Products in accordence w ith the
Pmduct doam entatim w ithout significent imctdonal downtin e o is
ongoing business operations during them ainterence term.

Auttorizsd User shallnotbe raquirad o purchase m ainterence foruse
of Praduct, and m ay disontinuem ainterence atthe end of any current
mainbeence tam upon notike to Contractrr, In the event tiat
Auttorizasd Userdoes not initally acquire or diszntinues m ainterence
of lioenssd Product, it may, at any time thersmafter, reinsate
mainterence for Product w ithout any additimal penalties or other
charges, by paying Contractxx the am ountw hichw ould have been due
under the Cantract for the period of time that such m ainterence had
lasad, atthen currentN'Y S netm ainterence ratss.

e. Perm ithed IicenseTransfas As Licensee’s business operations
may be alered, expanded or din inished, livenses granted heramder
may be tasferred or combined for use at an alermthie or
consolfiated site not origirelly specified in the license, irclhidirg
trasfiers between Agencies (“permitted license  transfers”).
Liomseels) do not have to obtain the approval of Contradxy for
permitted Hoense trarsfers, butm ust give thinty (30) days pricrw ritten
notice to Contractar of such move(s and certify in writirg that the
Pmduct is not in use at the priar site.  There shall be no additional
Toense or other trarsfer fees due Contractoy, provided tat: 1) the
maxdnum capacity of the consolidated machire is equal to tte
caombinad irdividial lioense capacity of all livenses nunirg at the
consoldated or trarsferred site (eg., nam ed usears, saats, orM IPS); or
i) if the maxdmum capacity of the consolidated machire is greater
tten the irdividial license capacity beirg transfened, a lagical or
physical pandition or other means of restrictirg access will be
m aintaired w ithin the com puter systam  so as to restrict use and access
to the Product to that unit of licensed capacity sclely dedicatsd to
beneficial use forLicnsee. In the eventtiatthem eoccmum capacity of
the consalidated machine is greater then the combined ndividual
Tioense capacity of all licenses numirg at the consolidated or
tarsfera] site, and a lagical or physicl partition or other m eans of
restrictirg use isnotavailble, the fees due Contracthar shallnotexceed
the fees otherwise payable for a sirgle lense for the upgrade
capacity.

f Restridted Use By Outsourcers / Facilifes M anagem ent,
Service Bureaus / or O ther Thind Pardes Outsourcers, facilities
m anagem ent or service bureaus raaired by Licemnsee shall have the
right to use the Product to maintain Licensee’s business operations,
inching data processiry, for the tin e periad tat they are engaged in
such activites, providad that: 1) Licensee gives notice to Contractx
of such party, site of inteded use of the Pmduct, and m eans of access;
and 2) auch party has executed, or agress to execute, the Pmduct
manufacturer’s standard nondisclosure or restricted use agreement
which executed agreement shall be accepted by the Contractor (“Non-
Disclosure Agreement”); and 3) if such party is engaged in the
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busiress of facility m anagem ent, cutsourcing, service buresu or other
serviass, such thimd party w fllm aintain a layical or physical parbton
within its computer system =0 as to restrict use and access to tte
program to thatportion solely dedicatad to beneficial use for Licensee.
In no event shall Licensee assume any liability for third party’s

can plisnce w ith the temms of the Non-Disclosure A gresm ent, nor shall
the Non-Disclosure Agresm ent create or inpose any liabiliHes on the
StabeorLicmsee.

Any thind party w ith whom a Licensee has a reladimship for a sate
fimction or busness operation, shall have the temporary ridht to use
Pmduct (eg., JAVA Applas), provided that such use shall be Iim ited
to the tim e periad during which the third party is usirg the Product for
the fimction orbusiness activity.

g. Archival Back-Up and Disaster Recovery Licmsee may use
and copy the Product and related Docum entatim i cormection w ith:
1) reproducing a reesmable mmber of copies of the Product for
archival backup and dissster recovery procedures in the event of
destiction or comuption of the Pmoduct or disssters or em ergencies
which raquire Liomsee to restore backup(s) or o initHate disaster
recvery procsdures for its plaform or operating systems; i)
reproducirg a reasmable mum ber of copies of the Pmoduct and relatad
Doam entation for cold site storage. “Cold Site” storage shall be
defined as a restorable back-up copy of the Praductnot tobe installed
untl and after the declaration by the Liomsee of a dissster; ii)
reproducing a back-up oopy of the Pmoduct tv nn for a reasmable
periad of tine in conjincton w ith a docum ented conspliiation or
transfer otherwise allowed herein. “Disaster Recovery” shall be
defined as the installation and storage of Product in ready-to-executs,
back-up cam puter system s priar to dissster orbreakdown which isnot
usad foractive production ordevelgom ent.

h. Confidendality Restricdoms The Product is a trade secret,
copyrichted and proprietary product. Licensee and s employees will
keep the Product strictly confidmtial, and Liomsse w fllnotdiscloss or
otterwise digribute or reproduce any Product to anyone other then as
authorized under the terms of Contract. Licemnsee w illnotrem ove or

destroy any proprigarym arkirgs of Contractor.,

i Restridtd Use by Licensse Exoeptas expressly auttorized by
the temms of lionse, Licmsee shallnot

() Copy the Product;

(i) Causeorpermitreverse com pilation orreverseassmbly of
all or any portion of the Product;

(iii) Export the Licensed Software in vidladion of any U.S.
Departmentof Comm erce export adm inistrabim reguladims.

79. PRODUCT ACCEPTANCE Unkss othewie povided by
m utnal agreem entof the A uthorized U serand the C ontractor, A uthorized
User(s) shallhave thity (30) days fran the date of delivery to acospt
hardv are products and sixty (60) days fran the date of delivery to
acoept all other Product. W here the Contractx is responsible for
irstallation, acceptae shall be firtm compledm of irstallation.
Failure to provide notice of acceptance or rejection or a deficiency
statEm ent to the Contractar by the end of the periad provided forunder
this clase constHtutes acoeptance by the Auttorizd Userls) as of the
expiatim of thatperiod. The Licmse Term shall be extanded by the
tim e periads allowed for trial use, testing and acceptance unless the
Comm issimer or Authorizx] User agress to acospt the Product at
compledm of trialuse.

Unless otherwise provided by m utual agresm entof the A uthorized User
and the C ontractor, A uthorizs] User shall have the option to run testing
on the Pmoduct prior o acosptance, such tests and data sats © be
specified by User. W hereusirng its own data or tests, A uthorizd User
must have tte tests or rgpresentative set of data available upon
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delivery. This dem onstration will teke the form of a doaum ented
irstallation test, capable of observation by the Authorized User, and
shall be made part of the Contractor’s standard documentation. The
test datm shall remain accessible o the Authorizd User after
cam pletim of the test,

In the event tiat the doaum ented installation test carmotbe com plated
successfuTly w ithin the specified acoeptance periad, and the Contractxr
or Pmduct is responsible for the delay, Authorizxd User shall have the
option t cancel the order in whole or in part, or to extend the testing
periad for an additimal thity (30) day ircrament. Authorized User
shall notify Contractar of acceptance upan successfill campledm of
the docum ented installation test. Such cancellation shallnotgive rise
o any cause of action agairet the A uthorizd User fordam ages, loss of
profits, expenses, orother rem uneration of any kird.

¥ the Authorizad User eleds to provide a deficiency statement
specifyirng how the Product fails to m eet the specifications w ithin the
testing perdad, Contrador shall have thity (30) days to conect the
deficiency, and the A uthoriz User shall have an additional sixty (60)
days to evaliate the Pioduct as provided herein.  If the Product does
notm eet the specifications at the end of the extarded testing periad,
Autioriz] User, upon prior w rittan notice to Cantrachar, may then
reject the Product and return all defiective Product to C ontractor, and
Contractryr: shall refind any m onies paid by the Auttorizad User to
Contractr thersfor. Costs and liabilides associated w ith a failure of
the Pmduct o perform in accordance w ith the fimctionality tests or
product specifications during the acceptae periad shall be bome
fully by Contracr to the extant that said costs or liabilities shall not
have been causaed by negligent or w illfiil acts or am issions of tie
Authorized User’s agents or employees. Said costs shall be limited to
the am ounts s=t forth in the Limitation of Lishility Clause for any
Tisbility for cogts imurred at the direction or recocmmendation of
Contracdor.

80. AUDIT OF LICENSED PRODUCT USAGE Contachar
shall have the ridht t© periodically audit, no more then ammually, at
Contractor’s expense, use of licensed Product at any site where a copy
of the Product resides provided that: () C ontractar gives Licensee(s)
at least thity (30) days advance wrtten notice, (i) such audit is
conducted during such party’s normal business hours, (iii) the audit is
conducted by an irdependent auditor chosen on mutial agresm ent of
the partdes. Contrachar shall recommend a mininum of ttree (3)
auditng/accounting firm s from which the Liomsee w ill selectane (1).
In no case shall tte Business Sofiware A Iliace (BSA ), Sofiware
Publishers A ssociation (SPA), Software and Industry Infom ation
A ssociadim (STIA) or Federation Agairst Soflware Theft (FAST) be
used directly or irdirectly to conduct audits, or be recomm ended by
Contrachr; (iv) Contractr and Licmnsee are each entitled todesignate
a representative who shall be entitled to participate, and who shall
mutelly agree on audit format, and simultanecusly review all
information obtained by the audit. Such representatives also shallbe
entitled to copies of all reponts, data or information obtaired fram the
audit; and (v) if the audit show s that such party is not in com pliance,
Licnsee shall be required to purchase additional licenses or capacities
necessary to brirg it into com pliance and shall pay for the unlicensad
capacity at the NY S Net Price in effect at tim e of audit, or if none,
then at the Contractor’s U.S. Commerdidl list price. Once such
addibonal Heomses or capacities are purdhasad, Licmsee shall be
deem ed to have been in cam plince rebmactively, and Licensee shall
have no firther lighility of any kird for the unauthorized use of the
softw are.

8l. OQWNERSHIP/TITLE TO PROJECT DELIVERABLES
a. Definiions

@) For purposes of this paragraph, “Products.” A deliverable
firmished under this Contrat by or ttrough Contractar; nclhuding
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eddsing and custon Products, irchrding, but not limited to:  a)
components of the haiware enviroment, b) printsd materddls
(inchding but not linied to trainirg manuals, systen and user
docum entation, reports, draw irgs), whether printed in hard copy or
maint=ined on diskette, D, DVD or other electrmic media ¢) third
party sofiware, d) modifications, custan izatins, cusom programs,
program listirgs, programm ing tools, data, m odules, com ponents, and
€) any properties embodisd therein, whetter in targible or intargible
form  (inchding but not limited to utlities, interfaces, templatss,
subrautines, algorittm s, formulas, source code, cbjectoode).

(i) For purposes of this paragraph, “Existing Products.”
Tangilkle Products and ntagilile licensed Products that exist priar to
the camm encam ent of w ork under the Contract. Contrachr bears the
burden of proving that a parbicular product w as in exdstae prior to
the comm encem entof the Project.

. (i) For purposes of this paragraph, “Custom Products.”
Products, prelim irery, firal or otherwise, which are created or
developed by Contracx, its Subcontractirs, partrers, employess or
agents forA uthorizd Userunder the Contract.

b. Title to Project Deliverables C ontrackxx acknow ladges that it
is commissimed by the Autlhorizd User to perform the services
detailed in the Purchase Order. Un less otherwise specified in w ribing
in e Bid or Purxhase Order, the Auttorizad User shall have
ow nership and license ridhts as oIllow s:

() Existrg Products:

1. Hardware - Tile and ownershp of Existing Hardw are
Productshall pass to A uthorized Userupon A cosptance.

2. Sofiware - Tile and ownership to Exising Software
Pmductls) deliverad by Contractarunder the C ontract that isnom ally
comm ercially distributad on a license basis by the Contracthar or other
independent software vendor proprietary owner (“Existing Licensed
Pmduct”), whether or not embedded in, delivered or operating in
conjncton wih hardware or Custon Products, shall remain w ith
Contracixx or the proprigary owner of other independent software
vendor(s) (ISV). Effective upon acceptarce, such Product shall be
Jioensed to A uthorized User in accordance w ih the Contractar or ISV
owner’s standard license agreement, provided, however, that such
standard license, mugt, ata minimum : (@) gEnt Auttorizd User a
non-exclisive, perpetial license to use, execute, reproduce, display,
perform , adapt (nless Contractar advises Authorizsd User as part of
Contractor’s proposal that adaptation will violate existing agreements
or statutes and Contractor demonstrates such to the Authorized User’s
satisfartion) and distrbute Exdgting Licensed Pmoduct to the
Autiorized User up to the lIioense capacity staed in the Purthase
Order orw ork orderw ith all ioense ridhts necessary to fully effect the
general business purpose(s) stated in the Bid or Authorized User’s
Purchase Order or work order, inchdirg the firencirg assigment
richts set forth in paragraph (c) below ; and (b) recognize the Stabe of
New Yorkas the Iivensee where the A utiorizsd User isa state agency,
department, board, comm ission, office or irstitution. W here these
rights are not otherwise covered by the ISV’s owner’s standard license
agresm ent, the Contractor dhall be responsible for obtairmirg these
ridhts at is sole cost and expense. The Autiorized User shall
reproduce all copyright notices and any other legend of ow nership an

(ii) Custom Products: Effective upon creation of Custam
Pmducts, Contractr herdoy oconveys, assigns and trasfers to
Authorizzd User the sole and exchsive ridhts, title and interest in
Custon Product(s), w hether prelim irary, firal or otherwise, inchding
all tradem ark and copyrichts. Contrachar herdoy agress to take all
necessary and goprepriate steps to ensure that the Custom  Products are
protected agairgt unauthorized copyirg, reproduction and m arketing
by or thrmugh Contrachor, its agents, employess, or Suboontractas.
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No thing herein shall prechde the Contractar fran otherwise using the
relaEsd or underlying general knowledye, skills, ideas, conospts,
tedmicues and experiare developed undera Purchase Order; project
definition or work order in the course of Contractor’s business.
Auttorized User may, by providing written notice thereof to the
Contractry, elect in the altermative to take a non-exclisive perpetial
Jicense toCustom  Products in lien of A uttorized User taking exclusive
ownership and title to such Products. Tn such case, Licmsee on behalf
of all Authorize Users shall be granted a non-exclisive perpetal
loense o use, execute reproduce, display, perform, adapt and
disribute Custom  Product as necessary to fully effect the general
busiress purpose(s) as stated inparagraph (b) () (2), above.

¢ Transfers or A ssinm ents to a Third Party Financhg Agent
is understrod and agresd by the parties that a condiim precedent to
the consumm ation of the purchase (g) under the Conttactmay be the
cbtaining of acosptakle tiird party firencing by the A uthorizd User.
The Auttorized User ghall make the sole determiratin of the
acoeptahility of any firencirg proposal.  The Authorized User will
make all reasmable efforts to cbtain such firencing, but m akes no
represantation that such firencirg has been obtained as of the date of
Bid receipt. W here financing is usd, Authorized Ussrmay assin or
tansfer is rights in Lienssd Products (edsting or custom ) o a thid
party financing entity or trustee (“Trustee™) as collateral where required
by the terms of the financing agreement. Trustee’s sole rights with
mEpect o tensferbility or use of Lienssd Pmducts shall be o
exclisively sublicense to Authorized User all of its Licensee’s rights
urder the temms and aonditions of the Lioense Agmeement; provida],
finther, how ever, 1 the event of any term nation or expiation of such
aiblicense by mason of payment n full, all of Trstee’s rights in such
Licensed Product shall terminate immediately and Authorized User’s
prorrights to such Exdsting Licenssd Pmoduct shallbe revived.

d Sak aor Liomse of Custom Products Tnvolring Tax-Exampt
ie. C ertificates of P tion -CO PS) The A uthortzed

User’s sale or other transfer of Custom Products which were acquired by
the Authorized User usihng third party, tex-exenpt financing may not
ocauruntil such Custom Products are, arbeoam e, usssble. T the event
that the Contactor wihes to obtan ownershp rights to Custom
Pmductis), the sale or other tansfer ghall be at fair market vahe
defem ined atthe tin e of such sale orother transfer, and m usthe pursuant
D a ssparate written agresment I a om acosptbke o the A uthorized
Userwhith can pliesw ith the term s of this pavagyaph.

e. Contractor’s Obligation with Regard to ISV (Third Pa
Product W here C antractor fimidhes Existing Lioensad Productfs) as a
PwctD eliverablke, and sufficient rights neceseary to effect the purposes
of this section are not otherwise provided in the Contractor or ISV’s
standand Hoense agreem ent, C antractor shall be responsible for obtaning
firm the BV thid party proprietary ow nerevelper the rghts set forth
heren to the banefitof the Authorized User at Contractor’s sole cost and
expense.

82. PROOF OF LICENSE The Contractxrmust provide to each
Liomsee who places a Purchase Order eithers @) the Pmduct
developer’s certified License Confirmation Certificates in the name of
such Licmsee; or (i) a wrtten confimation fram the Proprigary
ow ner acoepting Product voice as proof of license. Contractar shall
sulm it a sam ple certificate, or altermatively such w ritten confim ation
fran the proprigary develgper.  Such cartificates must be in a form
aooeptable to the Licensee.

83. PRODUCT VERSION Purchase Orders shall be desmed to
reference Manufacturer’s most recently released model or version of
the Product at tine of order, unless an earlier m odel or versio is
specifically raquestad inw ritirg by A uttorized User and Contradtor is
w illing toprmovide such version .
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84. CHANGES TO PRODUCT OR SERVICE O FFERINGS

a. Product ar Service Discontimuance W here Contractar is the
Pmduct M anufactirer/Developer, and Contrador publicly anmounces
to all U.S. customers (“date of notice™) that a Product is being
wihdravn from the U.S. market or thet mainterence service or
tedmicel support provided by Contractor (“withdrawn support”) is no
lenger going to be offered, Contractar shall be raguired to: () notfy
the Comm issimer; each Licmsee and each Auttorizd User then
under contract form ainterence or tedmicel support 11 w hbng of the
interded disymtimance; and (i) contue to offer Product or
w ithdravn supportupon the C ontract terms pravicusly offered for the
graater of: a) the best terms offered by Contractix to any otter
custtm er;, or b) not less then twelre (12) months fram the date of
notice; and (iii) at Authorized User’s option, provided that the
Autiorizad User is under contact for mainterence on the date of
notice, either: provide the A uttorizd Userw ith a Productreplacem ent
orm igration path w ith at lesst equivalent imctionality atno additonal
charge to enable A uthoriz] User to contimue use and m aintersnce of
the Product.

In the event that the Contracter is rot the Product M anufacturer,
Contractar shall be rapuived to: (i) provide the notice required under
the paragraph above, t© the entities described w ithin five (5) business
days of Contracttr receivirg notice frrm  the Product M anufacturer,
and @) inchde in such notice the period of tine fram tre date of
notice that the ProductM anufactirer w i1l continue t© provide Product
orw ithdraw support.

The provisims of this subdivision (a) shall not apply or elin imate
Contractor’s obligations where withdrawn support is being provided
by an irdependent Subcmntractar. In the event that such Subcontrackyr
cemses o provide sarvice, Contractar shall be responsibe for
subocontracting such sexvice, subject to state approval, to an altemate
Subcontradtr.

b. Productor ServiceRe-Bundling In the eventthatContractr is
the Productm anufactirerand publicly announces toallU. S. custon ers
(“date of notice™) that a Product or maintenance or technical support
offeriry isbeing relundled in a differentm anner fram  the smchreor
Jicensirg m odelof the priarU. S. camm ercial offerirg, Contractar shall
be raquired o: ) notify the State and each A utiorizd User inw ritirg
of the interded change; (i) continue to provide Praduct orw ihdawn
support upan the sam e tem s and conditions as previcusly offered an
tre then-current NY S Contract for the greater of: a) the best terms
offered by Contractar to any other custim er;, orb) notless tten twelve
(12) m onths from the date af notioe; and () shall sulm it the proposed
redoundling change to the Comm issimmer for approval priar to is
becam irg effective for the remairder of the Contract term. The

provisions of this section do not apply if the Contracthy is not. the
Productm anufacturer.,

85. NO HARDSTOP/PASSIVE LICENSE M ONITORING

Unless an Authorizd User is otterwise specificlly advisdd to tte
oontrzry in witing at the tine of order and pdar o purchase,
Contractr hereby w anants and represents  that the Product and all
Upgrades do not and w ill not contain any cam puter code tatwould
dissble the Pmduct or Upgrades or impair n any way is operation
based on the elasing of a period of tine, exceadirg an authorzad
num ber of copies, advancem ent to a particular date or other rum exal,
or otter similar selfdestnrt m echaniams (sometin es refered to as
“time bombs,” “time locks,” or “drop dead” devices) or that would
permit Contractar to the Pmoduct to cause such dissblement or
impairment (sometimes referred to as a “trap door” device).

Contractar agrees that in the eventof a breach oralleged breach of this
provisim that A uthorized User shall nothave an adequate ramedy at
law, inchdirg monetary damages, and tiat Auttorized User chall
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conssquently be entitled to sesk a tEmpormy restainitg order,
irncton, or other form of equitable relief against the continuance of
such reach, in addition to any and all rem edies to which A uthorized
Usershallbe entitled.

86. SOURCE CODE ESCROW FOR LICENSED PRODUCT If
Source Code or Source Code escxow is offered by either Contractaror
Pmduct manufactrer or develper t© any other commercidl
aistmers, Contractar shall eithers () provide Liomsse with the
Source Code for the Product; or (i) place the Source Code 1 a third
partyescron agangeam entw ih a designated escrow agentwho shallbe
nam ed and idntified to the State, and who shallbe diracted to release
the deposited Sowre Code in accordance with a stendard escrow
agresm ent acoeptable to the Stae; or (iii) w ill certify to the State that
the Productm anufach mer/Gevelcperhas ram ed the State, acting by and
thraugh the A uttorizd User, and the Liomsee, as a nam ed beneficiary
of an established escrow anangem entw ith its designated escrow agent
who shallbe nam ed and idntified to the Stateand Licmsee, and who
shall be directsd to relesse the depositad Source Code n acoordeance
w ith the terms of escrow . Sourte Code, as w ell as any cormertions or
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enhancam ents to such source code, shall be updated for each new
relesse of the Product in the sam e m armer as provided above and such
updating of escrow shall be cetified to the Stae n wridrg.
Contracor shall identify the escrow agentupan cam m encem entof the
Contrat term and shall cartify amually that the escrov remains in
effisct in cam pliance w ith the terms of thisparagraph.

The Stae may releese the Sourte Code to Liomsses under this
Contractw ho have licensed Productor abtaired services, whomay use
such copy of the Source Code tom aintain the Product,

FOR NEGOTIATED CONTRACTS THE FOLLOW ING
CLAUSES ARE RESERVED BECAUSE BIDDING DOES NOT
APPLY:

Clauses: 7,8,9,10,11,12,13,16,15, 21, 25,26, 28,29,30,31, 32,
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GROUP 31502 Bituminous Concrete
(Hot Mix Asphalt and 6.3 Polymer Modified Hot Mix Asphalt)

Appendix C —Price Pages

Appendix C

Contractar

Alliance Paving Materidls, Thc

DOT Plart # H0043
DOT Regim 2
SupplyCounty Oneida
30201 NB

402 03810118 $75.790
402 03820118 $75.790
402 03830118 $75.790
402 03890118 $75790
402 058902 $82 140
402 098102 $74 700
402 098202 $74.700
402 098302 $74.700
402 128102 $68 520
402 128202 $68 520
402 128302 $68 250
402 198902 $63 510
402 258902 $62 840
402 06810118 $80 460
402 06820118 $80 460
402 06830118 $80 460
Price/Day Flagger $550.000
Price/Day Paver $2,500.000
w /Operator

Price/Day Paver

w /Operator & $3,250.000
Scread Person

Price/Day 10-Ton

smﬁcRo%ler $1,100.000
PricePerDay 10-

Ton StaticRoller $1,400.000
w /Operator

Price/Day 10-Ton

Vibratorfz Roller $1.000.000
Price/Day 10-Ton

Vibratory Roller $1,400.000
w /Operator

Price/Project Paver

g Ject $464 000
Price/ProjectRoller

g Ject $464 000
Hauling 0-1 M ile $2 500

Hauling 1+ M ile

$0350




