
Minutes of the Advisory Council on Procurement Lobbying
Meeting of July 9, 2009, 10:30 am
Governor Nelson A. Rockefeller Empire State Plaza, Meeting Room 5

Albany, New York 
Call to Order
Chair Anne Phillips called the meeting of the Advisory Council on Procurement Lobbying (“Council”) to order at 10:35 a.m.  
Review and Acceptance of Minutes
Chair Phillips asked if there were any changes or comments to the November 13, 2008 Council meeting minutes.  No changes or comments were offered and Chair Phillips asked for approval to accept the November 13, 2008 minutes.  Ronald Younkins made a motion to accept the minutes and John Campanie seconded.  All approved. 
Old Business
Report- Outreach and Training

Chair Phillips advised that the New York State Office of General Services (“OGS”) gave presentations to the New York State Bar Association, the Thruway Authority and the Department of Health.  In addition, Chair Phillips and Howard Zwickel of OGS presented an overview of the restrictions on procurement lobbying at the 2009 State Purchasing Forum on May 20th and 21st, 2009.  Chair Phillips asked that Council members advise her of any groups that they believe would be interested in a presentation.
Report-Legislative Update
Chair Phillips explained that the Council’s proposed legislation has been affected by the current impasse in the Legislature.  She stated that the bill to extend the sunset date of State Finance Law §§139-j and 139-k (“the Law”), until July 31, 2011, was introduced by Senator Kruger as Bill S.3360, but was not introduced in the Assembly.  Chair Phillips noted that the Assembly introduced their own bill (A.8423) which would extend the sunset date of the Law until March 10, 2010.  Howard Zwickel indicated that the Assembly has expressed a wish to look at additional revisions to the Law due to a concern that the concept of the restricted period is not being applied as the Legislature intended.  Mr. Zwickel stated that the Assembly believes that a shorter extension would allow for hearings and roundtable discussions on the implementation of the Law and enactment of amended legislation on or before March 10, 2010.  
Mr. Zwickel explained that the Law sunsets on July 31, 2009, and advised that OGS has been in contact with the Governor’s Office and that the extension was placed on the Governor’s short list of bills.  Mr. Zwickel stated that the Council would continue to exist because it was created under the Legislative Law, not the State Finance Law.  He asked if the Council wanted to take any action, such as providing recommendations for agencies or proposing that the Governor’s Office issue an Executive Order, in the event the Law lapses.  Elisa Velazquez stated that she would like the Council to recommend that the Governor issue an Executive Order.  Chair Phillips explained that because executive orders only apply to State agencies, an order would not create enforcement authority against vendors.  Mr. Younkins added that executive orders also do not apply to the courts.  Mr. Zwickel stated that if the Law is not extended any executive order issued by the Governor would be of limited effect.  Ms. Velazquez asked if the Council had any other options, and Mr. Zwickel replied that the only option was enactment of legislation extending the sunset date.  
Ms. Velazquez asked what it meant that the legislation was on the Governor’s short list of bills.  Chair Phillips explained that the Governor designated the extension of the Law as a critical issue and, conceivably, if the Legislature began passing, bills this bill should be given priority.  She noted that S.3360 does not have a “same as” bill in the Assembly, so the Senate would either need to pass the Assembly bill, or the Assembly would need to reconvene so that a consensus could be reached.  Ms. Velazquez recommended that a motion be made authorizing OGS to act on behalf of the Council.  Thomas Perreault made a motion authorizing OGS to continue discussions with the Governor’s Office in the event that there is no legislative action taken to extend the State Finance Law provisions beyond July 31, 2009.  Ms. Velazquez withdrew her motion and seconded the motion made by Mr. Perreault, and all approved.  

Mr. Zwickel stated that the Council’s proposed substantive legislation was introduced by Senator Kruger as S.3362, but that this bill was also not introduced in the Assembly.  He also advised that the American Recovery and Reinvestment Act included a two-house bill, (A.8314/S.4085), which would amend the Law in accordance with a request made by the Office of the State Comptroller (“OSC”).  OSC identified an issue with the current exception in State Finance Law §139-j(3)(a)(7)(c) which allows for written protests, appeals or complaints to OSC.  OSC believes that the requirement of written communications hinders their ability to review contracts and asked that oral communications be allowed.  This request was supported by the Governor’s Office and incorporated into A.8314/S.4085.  
Chair Phillips asked if the Council would like to use its proposed substantive legislation as the basis for a discussion on the Law with the Assembly.   Ms. Velazquez asked what specifically the Assembly wanted to discuss.  Chair Phillips stated that the Assembly believes that agencies are using the restricted period as a means through which to limit communications with vendors, and that such action limits solutions that vendors may be able to offer.  She also explained that the Assembly is also considering addressing the specific issues that arise with regard to enforcement of the Law against advocacy groups.  Ms. Velazquez and Michael Nevins stated that the Council should participate in any discussions that the Assembly schedules, if possible.  Chair Phillips agreed to contact Assemblyperson RoAnn Destito and indicate the Council’s desire to participate.  Mr. Campanie stated that the Council’s proposed legislation should be used as a starting point.  Mr. Perreault made a motion authorizing OGS to discuss the Council’s proposed legislation with the Assembly and the Senate members and their staff regarding future discussions and have the Council participate as appropriate.  Ms. Velazquez and Mr. Nevins seconded and all approved.  

Chair Phillips discussed the proposed legislation (S.4527 and A.649) that would revise the Legislative Law provisions and reconstitute the Council, and indicated as the two year Legislative session just began these bills will carry on into the next session.  

Discussion Items-2009 Annual Report

Chair Phillips indicated that the Council members were provided with the outline of the 2008 Annual Report as a starting point for discussion about the 2009 report.  She stated that Sections I and II of the 2009 report would be similar to the previous report and asked if the Council wanted to remove the section on coordination with the Commission on Public Integrity because there was not much coordination this year.  Ms. Velazquez asked that the section be deleted.  Chair Phillips suggested replacing the section on outreach with a discussion of the Council’s legislative endeavors.  Ms. Velazquez suggested including information on any roundtables or hearings that the Assembly holds, and Chair Phillips agreed.  Mr. Campanie asked if the Council has been presented with any practical issues that could be included in the report.  Chair Phillips indicated that OGS has received some calls regarding implementation.  Ms. Velazquez asked if any additional entities have been found to be in violation of the Law, and Chair Phillips responded that there have been investigations, but no additional findings of a knowing and willful violation have been reported to the Office of General Services.  Ms. Velazquez asked if those investigations were routine or if they presented facts that could be included in the report or the Frequently Asked Questions.  Chair Phillips indicated that outreach could be done to determine if there were any fact patterns that the Council should address.  Mr. Perreault made a motion requesting and authorizing OGS to prepare a draft 2009 report including issues discussed at this meeting and any other issues that arise.  Gerard Minot-Scheuermann seconded and all approved.  Mr. Perreault also made a motion authorizing OGS to prepare a draft survey of covered entities regarding the number and nature of investigations and findings of the Law.  Mr. Minot-Scheuermann seconded and all approved.  The Council agreed that the survey and the report would be independent deliverables, but concluded that if the survey was done prior to the issuance of the report its findings would be included. 

Open Council Discussion
Chair Phillips stated that while preparing the 2008 annual report, the Council discussed the possibility of developing additional guidance for vendors on the Council’s proposed legislation, and suggested that given the current state of the legislation this item be placed on hold until the legislation was enacted.  Chair Phillips indicated that she would keep members apprised, via e-mail, of the status of all pertinent legislation.  She also indicated that, in the event that State Finance Law §§139-j and 139-k lapse, the Council would need to discuss with the Governor’s Office what information should be provided to vendors regarding the Law.  Mr. Nevins asked how such information would be shared, and Chair Phillips indicated that if the Governor’s Office issued an Executive Order the normal procedure would be for them to also issue a press release.  In addition, she stated that information could be disseminated to vendors through the OGS Bidder Notification System.  Mr. Perreault stated that the Council should ask the Governor’s Office to maintain continuity with the spirit of the Law in the event the Law lapses.  
Chair Phillips asked if there was anything else to consider and no issues were raised.

Chair Phillips advised that the Council’s next meeting is scheduled for September 10, 2009 but suggested that the Council adjourn until October 15, 2009 unless the need arose for a meeting in the interim.  

 
Elisa Velazquez made a motion to adjourn and John Campanie seconded.  The meeting was adjourned at 11:20 a.m.
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	Mayor of the City of New York
	X
	
	
	

	Younkins, Ronald P., Chief of Operations

Office of Court Administration
	Chief Judge of the Court of Appeals
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