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GROUP 30211 - Playground Equipment and Related Products

STATE OF NEW YORK OFFICE OF GENERAL SERVICES
PC67194

CENTRALIZED CONTRACT FOR PLAYGROUND EQUIPMENT AND RELATED PRODUCTS

THIS FIRST AMENDMENT (hereinafter the "First Amendment”) by and between the People of the State of New York,
acting by and through the Commissioner of the Office of General Services (OGS), whose office is on the 41st Floor,
Tower Building, Governor Nelson A. Rockefeller Empire State Plaza, Albany, New York 12242 (hereinafter referred to as
the "State" or "OGS") acting pursuant to authority granted under State Finance Law 8163, and BCI Burke COM LLC,
having its principal place of business at 660 VanDyne Road, Fond du Lac, WI 54936 (hereinafter referred to as the
"Contractor”). OGS and the Contractor are collectively referred to as the "Parties."”

WHEREAS, the Parties heretofore entered into Contract # PC67194 (hereinafter the "Contract”) effective December 1, 2015
for Playground Equipment and Related Products, as that term is defined in the Contract; and

WHEREAS, the Parties have agreed to enter this First Amendment to clarify certain obligations under the Contract;
and

NOW THEREFORE, Section 14 is deleted in its entirety and replaced with the following language:
14.PRICE AND DISCOUNT

.  MINIMUM ORDER
If the Master Contract contains minimum order quantities or values, Contractor may elect to honor orders for less than
the minimum order.

Il. PRICE AND DISCOUNTS

Price shall include all customs duties and charges and be F.O.B. destination any point in New York State. The
Contractor is required to make freight charges known at the time of purchase, and the final price shall include all agreed
upon shipping charges. Shipping costs are to be prepaid by the Contractor. All such orders must be shipped by the
most economical method for proper delivery of the product unless special instructions are stated on the order by the
Authorized User. Freight charges must be included on the final invoice sent to the Authorized User.

Any prompt payment terms (cash discounts) or quantity (volume) discounts which are included in the Master Contract
will also be included in this Piggyback Contract.

I1l. "OGS OR LESS" GUIDELINES APPLY TO THIS CONTRACT
Purchases of the commodities included in the Piggyback Contract are subject to the "OGS or Less" provisions of State

Finance Law 8163(3)(a)(v). This means that State agencies can purchase commodities from sources other than the
Contractor provided that such commaodities are substantially similar in form, function or utility to the commodities
herein and are:

A. lower in price
-and/or-
B. available under terms that are more economically efficient to the State agency (e.g. delivery terms,

warranty terms, etc.).

3. The Parties agree that the attached page 6 reflecting the foregoing amendments will be inserted into the
contract in replacement of the current page 6.

4. Except as herein modified, all terms of Contract # PC67194 as amended shall remain in full force and
effect.

(continued)
1st Amendment - Contract PC67194, BCI Burke COM LLC



GROUP 30211 - Playground Equipment and Related Products

CONTRACTOR

THE PEOPLE OF THE STATE OF NEW YORK
Signature: 74 Signature: l 7 7//”( GZ’ 2
Printed Name: _Douglas Pietrowski Printed Name: __ToDD  GARD NQ:YQ)
Title: CFO Title: C(\/V)" 3

Company Name: _ BCI Burke Company, LLC Office of General Sejvices

‘ 2 =
Federal ID: 39-1900568 Date: C"’ o070 ﬂ;,
T T

NYS VendorID _ 1000044380

Date: June 10, 2016
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GROUP 30211 - Playground Equipment and Related Products

INDIVIDUAL, CORPORATION, PARTNERSHIP, OR LLC ACKNOWLEDGMENT
STATE OF n Wisconsin

: Ss:
COUNTYOF 1N Fond du Lac

On the _10th day of _June in the year 20_16 , before me personally appeared
Douglag Pietrowski , known to me to be the person who executed the foregoing

instrument, who, being duly sworn by me did depose and say that _he maintains an office at

Town of Fond du Lac

County of __Fond du Lac , State of __WI : and further that:

[Check One]

(0 If an individual): _he executed the foregoing instrument in his/her name and on his/her own behalf.

(e If a corporation): _he is the of

, the corporation described in said instrument; that, by authority of the Board
of Directors of said corporation, _he is authorized to execute the foregoing instrument on behalf of the corporation for purposes
set forth therein; and that, pursuant to that authority, _he executed the foregoing instrument in the name of and on behalf of
said corporation as the act and deed of said corporation.

0 If a partnership). _he is the of
. the partnership described in said instrument; that, by the terms of said

partnership, _he is authorized to execute the foregoing instrument on behalf of the partnership for purposes set forth therein;
and that, pursuant to that authority, _he executed the foregoing instrument in the name of and on behalf of said partnership
as the act and deed of said partnership.

(0 XX If a limited liability company): _he is a duly authorized member of BCI Burke Company

, LLC, the limited liability company described in said instrument; that, _he is
authorized to execute the foregoing instrument on behalf of the limited liability company for purposes set forth therein; and
that, pursuant to that authority, _he executed the foregoing instrument in the name of and on behalf of said limited liability
company as the act and deed of said limited liability company.

Signature of Natary Public .

Notary Public Registration No., 192471 State_ Wisconsin

(continued)
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EXECUTED CONTRACT

Appendix B, Section 51, Prompt Payments, applies to this Piggyback Contract.
The Federal Prompt Payment Law (or any other law governing payment terms incorporated in the Master Contract) does
not apply to the Piggyback Contract regardless of customer.

13.REPORT OF CONTRACT PURCHASES

Contractor agrees it shall furnish a report of purchases made from this Piggyback Contract by the fifteenth of the month
following the end of each six-month period. The State reserves the right to seek alternate data and reporting elements
and will work with Contractor if necessary to change. The report shall be in the following format:

Purchaser Product or | Product/ Total Total $ Value | Total $ Value
Name Catalog Service Quantity (List) (Invoiced)
Number Description Shipped

The report is to be submitted to OGS in accordance with the notice provisions of this Piggyback Contract and shall
reference the Group Number, New York State Contract Number, sales period, and Contractor’s name.
Failure to submit the required report may constitute breach of this Piggyback Contract.

14.PRICE AND DISCOUNT

. MINIMUM ORDER
If the Master Contract contains minimum order quantities or values, Contractor may elect to honor orders for less than
the minimum order.

II. PRICE AND DISCOUNTS

Price shall include all customs duties and charges and be F.O.B. destination any point in New York State. The
Contractor is required to make freight charges known at the time of purchase, and the final price shall include all
agreed upon shipping charges. Shipping costs are to be prepaid by the Contractor. All such orders must be shipped
by the most economical method for proper delivery of the product unless special instructions are stated on the order
by the Authorized User. Freight charges must be included on the final invoice sent to the Authorized User.

Any prompt payment terms (cash discounts) or quantity (volume) discounts which are included in the Master Contract
will also be included in this Piggyback Contract.

[1l. "OGS OR LESS" GUIDELINES APPLY TO THIS CONTRACT
Purchases of the commodities included in the Piggyback Contract are subject to the "OGS or Less" provisions of

State Finance Law 8163(3)(a)(v). This means that State agencies can purchase commaodities from sources other
than the Contractor provided that such commodities are substantially similar in form, function or utility to the
commodities herein and are:

A. lower in price
-and/or-
B. available under terms that are more economically efficient to the State agency (e.g. delivery terms,

warranty terms, etc.).

State agencies are reminded that the Contractor must be provided an opportunity to match the non-contract savings at
least two business days prior to purchase. In addition, purchases made under "OGS or Less" flexibility must meet all
requirements of law including, but not limited to, advertising in the New York State Contract Reporter, prior approval of
the Comptroller's Office and competitive bidding of requirements exceeding the discretionary bid limit. USE OF
SUBCONTRACTORS/DEALERS/DISTRIBUTORS/RESELLERS

Contractor shall be fully liable for Subcontractor, Dealer, Distributor and/or Reseller performance under this Piggyback
Contract, and their compliance with all Piggyback Contract terms and conditions.

(continued)
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STATE OF NEW YORK
OFFICE OF GENERAL SERVICES
CONTRACT EXTENSION AGREEMENT
WITH
BCI Burke Company LLC

Award 22896 Contract No. PC67194

THIS AGREEMENT, effective on the date of OGS signature, by and between the People of the State of New York,
acting by and through the Office of General Services’ Procurement Services (formerly known as New York State
Procurement (“NYSPro”)), located at the 38" Floor, Corning Tower, Empire State Plaza, Albany, NY 12242
("*OGS"), and BCI Burke Company, LLC, (hereinafter "Contractor"), with an office at 660 VanDyne Road, Fond du
Lac, WI 54936, (hereinafter collectively referred to as “the parties”)

WITNESSETH:

WHEREAS, Contract No. PC67194 for Playground Equipment and Related Products is scheduled to expire on
June 10, 2016 and OGS seeks to have the contract extended until June 30, 2017 in accordance with the contract
terms or until a new contract is awarded, whichever occurs first and with certain amendments, and

WHEREAS, Contractor agrees to extend Contract PC67194 with the following amendments, until June 30, 2017
in accordance with the contract terms or until a new contract is awarded, whichever occurs first,

NOW THEREFORE, in consideration of the mutual covenants herein contained, the parties do

hereby agree as follows:

1. TERM

This Contract Extension Agreement shall commence upon signing by OGS and will be in effect until June 30,
2017 in accordance with the contract terms or until a new contract is awarded, whichever occurs first.

2. CONTRACTOR REQUIREMENTS AND PROCEDURES FOR EQUAL EMPLOYMENT AND BUSINESS
PARTICIPATION OPPORTUNITIES FOR MINORITY GROUP MEMBERS AND NEW YORK STATE
CERTIFIED MINORITY-AND WOMEN-OWNED BUSINESS ENTERPRISES

I. Policy Statement

The New York State Office of General Services (“OGS"), as part of its responsibility, recognizes the need to
promote the employment of minority group members and women and to ensure that certified minority- and
women-owned business enterprises have opportunities for maximum feasible participation in the performance
of OGS contracts.

In 2006, the State of New York commissioned a disparity study to evaluate whether minority- and women-
owned business enterprises had a full and fair opportunity to participate in State contracting. The findings of
the study were published on April 29, 2010, under the title “The State of Minority- and Women-Owned
Business Enterprises: Evidence from New York” (the “Disparity Study”). The Disparity Study found evidence
of statistically significant disparities between the level of participation of minority- and women-owned business
enterprises in State procurement contracting versus the number of minority- and women-owned business
enterprises that were ready, willing and able to participate in State procurements. As a result of these findings,
the Disparity Study made recommendations concerning the implementation and operation of the Statewide
certified minority- and women-owned business enterprises program. The recommendations from the Disparity
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Study culminated in the enactment and the implementation of New York State Executive Law Article 15-A,
which requires, among other things, that OGS establish goals for maximum feasible participation of New York
State certified minority- and women-owned business enterprises (“MWBE") and the employment of minority
groups members and women in the performance of New York State contracts.

Il.
A.

General Provisions

OGS is required to implement the provisions of New York State Executive Law Article 15-A and 5 NYCRR
Parts 140-145 (“MWBE Regulations”) for all State contracts as defined therein, with a value (1) in excess
of $25,000 for labor, services, equipment, materials, or any combination of the foregoing or (2) in excess
of $100,000 for real property renovations and construction.

The Contractor agrees, in addition to any other nondiscrimination provision of the Contract and at no
additional cost to OGS, to fully comply and cooperate with OGS in the implementation of New York State
Executive Law Article 15-A. These requirements include equal employment opportunities for minority
group members and women (*EEO”) and contracting opportunities for New York State certified minority-
and women-owned business enterprises (“MWBEs”). Contractor's demonstration of “good faith efforts”
pursuant to 5 NYCRR 8142.8 shall be a part of these requirements. These provisions shall be deemed
supplementary to, and not in lieu of, the nondiscrimination provisions required by New York State
Executive Law Article 15 (the “Human Rights Law”) or other applicable federal, State or local laws.

The Contractor further agrees to be bound by the provisions of Article 15-A and the MWBE Regulations.
If any of these terms or provisions conflict with applicable law or regulations, such laws and regulations
shall supersede these requirements.

Failure to comply with all of the requirements herein may result in a finding of non-responsiveness, non-
responsibility, breach of contract, withholding of funds, suspension or termination of the Contract and/or
such other actions or enforcement proceedings as allowed by the Contract.

Equal Employment Opportunity (EEO)

Contractor shall comply with the provisions of Article 15-A set forth below. These provisions apply to all

Contractors, and any subcontractors, awarded a subcontract over $25,000, for labor, services, including

legal, financial and other professional services, travel, supplies, equipment, materials, or any combination

of the foregoing, to be performed for, or rendered or furnished to the contracting State agency (the “Work™)
except where the Work is for the beneficial use of the Contractor.

1. Contractor and subcontractors shall undertake or continue existing EEO programs to ensure that
minority group members and women are afforded equal employment opportunities without
discrimination because of race, creed, color, national origin, sex, age, disability or marital status. For
these purposes, EEO shall apply in the areas of recruitment, employment, job assignment, promotion,
upgrading, demotion, transfer, layoff, or termination and rates of pay or other forms of compensation.
This requirement does not apply to: (i) the performance of work or the provision of services or any
other activity that is unrelated, separate or distinct from the Contract; or (ii) employment outside New
York State.

2. By entering into this Contract, Contractor certifies that the text set forth in clause 12 of Appendix A,
attached hereto and made a part hereof, is Contractor's equal employment opportunity policy.

Form EEO 100 — Staffing Plan

To ensure compliance with this section, the Contractor agrees to submit or has submitted with the Bid a
staffing plan on Form EEO 100 to OGS to document the composition of the proposed workforce to be
utilized in the performance of the Contract by the specified categories listed, including ethnic background,
gender, and federal occupational categories.

Form EEO - 101 - Workforce Utilization Reporting Form (Commodities and Services) (“Form EEO-101-

Commodities and Services”)

1. The Contractor shall submit, and shall require each of its subcontractors to submit, a Form EEO-
101-Commodities and Services to OGS to report the actual workforce utilized in the performance of
the Contract by the specified categories listed including ethnic background, gender, and Federal
occupational categories. The Form EEO-101-Commodities and Services must be submitted
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electronically to OGS at EEO_CentCon@ogs.ny.gov on a quarterly basis during the term of the
Contract by the 10th day of April, July, October, and January.

2. Separate forms shall be completed by Contractor and any subcontractor.

3. Inlimited instances, the Contractor or subcontractor may not be able to separate out the workforce
utilized in the performance of the Contract from its total workforce. When a separation can be made,
the Contractor or subcontractor shall submit the Form EEO-101-Commodities and Services and
indicate that the information provided relates to the actual workforce utilized on the Contract. When
the workforce to be utilized on the Contract cannot be separated out from the Contractor's or
subcontractor's total workforce, the Contractor or subcontractor shall submit the Form EEO-101-
Commodities and Services and indicate that the information provided is the Contractor's or
subcontractor’s total workforce during the subject time frame, not limited to work specifically
performed under the Contract.

D. Contractor shall comply with the provisions of the Human Rights Law, all other State and federal statutory
and constitutional non-discrimination provisions. Contractor and subcontractors shall not discriminate
against any employee or applicant for employment because of race, creed (religion), color, sex, national
origin, sexual orientation, military status, age, disability, predisposing genetic characteristic, marital status
or domestic violence victim status, and shall also follow the requirements of the Human Rights Law with
regard to non-discrimination on the basis of prior criminal and conviction and prior arrest.

IV. Contract Goals

A. For purposes of this procurement, OGS conducted a comprehensive search and determined that the
Contract does not offer sufficient opportunities to set goals for participation by MWBESs as subcontractors,
service providers and suppliers to Contractor. Contractor is, however, encouraged to make every good
faith effort to promote and assist the participation of MWBES on this Contract for the provision of services
and materials. The directory of New York State Certified MWBEs can be viewed at:
https://ny.newnycontracts.com/FrontEnd/VendorSearchPublic.asp?TN=ny&XID=2528 Additionally,
following Contract execution, Contractor is encouraged to contact the Division of Minority and Women'’s
Business Development ((518) 292-5250; (212) 803-2414; or (716) 846-8200) to discuss additional
methods of maximizing participation by MWBESs on the Contract.

B. Good Faith Efforts
Pursuant to 5 NYCRR § 142.8, evidence of good faith efforts shall include, but not be limited to, the following:

(2) A list of the general circulation, trade and MWBE-oriented publications and dates of publications in which
the Contractor solicited the participation of certified MWBESs as subcontractors/suppliers and copies of such
solicitations and any responses thereto.

(2) A list of the certified MWBEs appearing in the Empire State Development MWBE directory that were
solicited for this Contract. Provide proof of dates or copies of the solicitations and copies of the responses
made by the certified MWBESs. Describe specific reasons that responding certified MWBESs were not selected.

(3) Descriptions of the Contract documents/plans/specifications made available to certified MWBEs by the
Contractor when soliciting their participation and steps taken to structure the scope of work for the purpose of
subcontracting with or obtaining supplies from certified MWBEs.

(4) A description of the negotiations between the Contractor and certified MWBEs for the purposes of
complying with the MWBE goals of this Contract.

(5) Dates of any pre-bid, pre-award or other meetings attended by Contractor, if any, scheduled by OGS with
certified MWBEs whom OGS determined were capable of fulfilling the MWBE goals set in the Contract.

(6) Other information deemed relevant to the request.

ALL FORMS ARE AVAILABLE AT: http://www.o0gs.ny.gov/IMWBE/Forms.asp
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3. APPENDIX B
a. The following definitions are hereby added to Appendix B, Clause 2, Definitions:
BID A response to the Solicitation submitted by a Bidder to provide Products.

BIDDER Any person or entity who submits a response to the Solicitation. At the time that a Bidder
executes a Contract with the State, the Bidder shall become a “Contractor.” See also “Contractor.”

SOLICITATION Writings by the State setting forth the scope, terms, conditions and technical
specifications for a procurement of Product. The procurement may be undertaken on a competitive or
non-competitive basis. Such writings typically include, but are not limited to: Invitation for Bids (IFB),
Request for Quotations (RFQ), Request for Proposals (RFP), addenda or amendments thereto, and terms
and conditions that are incorporated by reference, including but not limited to Appendix A (Standard
Clauses for NYS Contracts), Appendix B (General Specifications), and identified attachments. Where the
procurement is undertaken on a non-competitive basis, the term “Solicitation” shall be deemed to refer to
all the terms and conditions identified by the State.State Agency or Agencies

STATE AGENCY OR AGENCIES The State of New York, acting by or through one or more departments,
boards, commissions, offices or institutions of the State of New York.

b. Appendix B, Clause 29, is hereby deleted and replaced with the following in its entirety:

SCOPE CHANGES The Commissioner reserves the right to require, by written order, changes to the
scope of the Contract, provided that such changes do not materially alter the general scope of the
Contract. If any such change causes an increase or decrease in the cost of, or the time required for,
performance of any part of the work under the Contract, whether or not changed by the order, the
Commissioner shall, upon notice from Contractor as hereafter stated, make an equitable adjustment in
the Contract price, the delivery schedule or both and shall modify the Contract. The Contractor must
assert its right to an adjustment under this clause within thirty days from the date of receipt of the written
order. However, if the Commissioner decides that the facts justify it, the Commissioner may provide an
adjustment without receipt of a notice from Contractor. In the event of a dispute between the Contractor
and the Commissioner, such dispute shall be resolved in accordance with the OGS Dispute Resolution
Procedures; provided, however, that nothing in this clause shall excuse the Contractor from proceeding
with the Contract as changed.

c. Appendix B, Clause 47, is hereby deleted and replaced with the following in its entirety:
TERMINATION

a. For Cause For a material breach that remains uncured for more than thirty (30) calendar days or
other longer period as specified by written notice to the Contractor, the Contract or Purchase Order may
be terminated by the Commissioner or Authorized User respectively, at the Contractor's expense. Such
termination shall be upon written notice to the Contractor. In such event, the Commissioner or Authorized
User may complete the contractual requirements in any manner it may deem advisable and pursue
available legal or equitable remedies for breach.

b. For Convenience This Contract may be terminated at any time by the Commissioner for
convenience upon sixty (60) calendar days or other longer period as specified by written notice, without
penalty or other early termination charges due. Such termination of the Contract shall not affect any
project or Purchase Order that has been issued under the Contract prior to the date of such termination.
If the Contract is terminated pursuant to this subdivision, the Authorized User shall remain liable for all
accrued but unpaid charges incurred through the date of the termination. Contractor shall use due
diligence and fulfill any outstanding Purchase Orders.
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C. For Violation of Sections 139-j and 139-k of the State Finance Law The Commissioner
reserves the right to terminate the Contract in the event it is found that the certification filed by the Bidder
in accordance with Section 139-k of the State Finance Law was intentionally false or intentionally
incomplete. Upon such finding, the Commissioner may exercise his or her termination right by providing
written notification to the Contractor in accordance with the written notification terms of the Contract.

d. For Violation of Section 5-a of the New York State Tax Law The Commissioner reserves the
right to terminate the Contract in the event it is found that the certification filed by the Contractor in
accordance with Section 5-a of the Tax Law is not timely filed during the term of the Contract or the
certification furnished was intentionally false or intentionally incomplete. Upon such finding, the
Commissioner may exercise his or her termination right by providing written notification to the Contractor
in accordance with the written notification terms of the Contract.

e. For Non-Responsibility The Bidder agrees that if it is found by the State that the Bidder's
responses to the Vendor Responsibility Questionnaire were intentionally false or intentionally incomplete,
on such finding, the Commissioner may terminate the Contract.

Upon written notice to the Contractor, and a reasonable opportunity to be heard with appropriate OGS
officials or staff, the Contract may be terminated by the Commissioner at the Contractor’'s expense where
the Contractor is determined by the Commissioner to be non-responsible. In such event, the
Commissioner may complete the contractual requirements in any manner he or she may deem advisable
and pursue available legal or equitable remedies for breach.

In no case shall such termination of the Contract by the State be deemed a breach thereof, nor shall the
State be liable for any damages for lost profits or otherwise, which may be sustained by the Contractor as
a result of such termination.

f. Upon Conviction of Certain Crimes The Commissioner reserves the right to terminate the
Contract in the event it is found that a member, partner, director or officer of Contractor is convicted of one
or more of the following: Bribery Involving Public Servants and Related Offenses as defined in Article 200
of the New York State Penal Law; Corrupting the Government as defined in Article 496 of the New York
State Penal Law; or Defrauding the Government as defined in Section 195.20 of the New York State Penal
Law.

d. Appendix B, Clause 59, is hereby deleted and replaced with the following in its entirety:
WARRANTIES

a. Product Performance Contractor hereby warrants and represents that the Products acquired by
the Authorized User under this Contract conform to the manufacturer's specifications, performance
standards and Documentation and that the Documentation fully describes the proper procedure for using
the Products.

b. Title and Ownership Contractor warrants and represents that it has (i) full ownership, clear title
free of all liens, or (i) the right to transfer or deliver specified license rights to any Products acquired by
Authorized User under this Contract. Contractor shall be solely liable for any costs of acquisition
associated therewith. Contractor shall indemnify Authorized Users and hold Authorized Users harmless
from any damages and liabilities (including reasonable attorneys’ fees and costs) arising from any breach
of Contractor’'s warranties as set forth herein.

C. Product Warranty Contractor further warrants and represents that Products, components or parts
specified and furnished by or through Contractor, whether specified and furnished individually or as a
system, shall be free from defects in material and workmanship and will conform to all requirements of the
Contract for the manufacturer’'s standard commercial warranty period, if applicable, or for a minimum of
one (1) year from the date of acceptance, whichever is longer (the “Product warranty period”).
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During the Product warranty period, defects in the materials or workmanship of Products, components, or
parts specified and furnished by or through Contractor, whether specified and furnished individually or as
a system, shall be repaired or replaced by Contractor at no cost or expense to the Authorized User.
Contractor shall extend the Product warranty period for individual Products, or for the system as a whole,
as applicable, by the cumulative periods of time, after notification, during which an individual Product, or
the system as a whole, requires repairs or replacement resulting in down time or is in the possession of
the Contractor, its agents, officers, Subcontractors, distributors, resellers or employees (“extended
warranty”).

Any component or part replaced by the Contractor under the Contract warranties shall be guaranteed for
the greater of: (i) the Product warranty period set forth herein; or (ii) the manufacturer's standard
commercial warranty period offered for the component or part, if applicable.

All costs for materials, labor, and transportation incurred to repair or replace Products, parts, components,
or systems as a whole during the warranty period shall be borne solely by the Contractor, and the State
or Authorized User shall in no event be liable or responsible therefor.

Where Contractor, the independent software vendor (ISV), or other third-party manufacturer markets any
Product delivered by or through Contractor with a standard commercial warranty, such standard warranty
shall be in addition to, and not relieve the Contractor from, Contractor’s warranty obligations during the
Product warranty and extended warranty periods. Where such standard commercial warranty covers all
or some of the Product warranty or extended warranty periods, Contractor shall be responsible for the
coordination during the Product warranty or extended warranty periods with ISV or other third-party
manufacturers for warranty repair or replacement of ISV or other third-party manufacturer's Product.

Where Contractor, ISV or other third-party manufacturer markets any Product with a standard commercial
warranty that goes beyond the Product warranty or extended warranty periods, Contractor shall notify the
Authorized User and pass through the standard commercial warranty to Authorized User at no additional
charge; provided, however, that Contractor shall not be responsible for coordinating services under the
standard commercial warranty after expiration of the Product warranty and extended warranty periods.

Unless recycled, recyclable, or recovered materials are available in accordance with the Remanufactured,
Recycled, Recyclable or Recovered Materials clause, Product offered shall be standard new equipment,
current model or most recent release of regular stock product with all parts regularly used with the type of
equipment offered. Contractor further warrants and represents that no component or part has been
substituted or applied contrary to the manufacturer's recommendations and standard practice.

Contractor shall not be responsible for any modification of the Products made by an Authorized User
without Contractor’s approval.

d. Virus Warranty The Contractor represents and warrants that any Licensed Software acquired
under the Contract by the Authorized User does not contain any known Viruses. Contractor is not
responsible for Viruses introduced at Licensee’s Site.

e. Date/Time Warranty Contractor warrants that Product furnished pursuant to this Contract shall,
when used in accordance with the Product Documentation, be able to accurately process date/time data
(including, but not limited to, calculating, comparing, and sequencing) transitions, including leap year
calculations. Where a Contractor proposes or an acquisition requires that specific Products must perform
as a package or system, this warranty shall apply to the Products as a system.

Where Contractor is providing ongoing services, including but not limited to: (i) consulting, integration,
code or data conversion, (ii) maintenance or support services, (iii) data entry or processing, or (iv) contract
administration services (e.g., billing, invoicing, claim processing), Contractor warrants that services shall
be provided in an accurate and timely manner without interruption, failure or error due to the inaccuracy
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of Contractor’s business operations in processing date/time data (including, but not limited to, calculating,
comparing, and sequencing) various date/time transitions, including leap year calculations. Contractor
shall be responsible for damages resulting from any delays, errors or untimely performance resulting
therefrom, including but not limited to the failure or untimely performance of such services.

f. Workmanship Warranty Contractor warrants that the services acquired under this Contract will
be provided in a professional and workmanlike manner in accordance with industry standards. The
Authorized User must notify Contractor of any services warranty deficiencies within ninety calendar days
from performance of the services that gave rise to the warranty claim.

g. Survival of Warranties All warranties contained in this Contract shall survive the termination of
this Contract.

h. Prompt Notice of Breach The Authorized User shall promptly notify the Contactor and the
Commissioner in writing of any claim of breach of any warranty provided herein.

i. Additional Warranties Where Contractor, Product manufacturer or service provider generally
offers additional or more advantageous warranties than those set forth herein, Contractor shall offer or
pass through any such warranties to Authorized Users.

j- No Limitation of Rights The rights and remedies of the State and the Authorized Users provided
in this clause are in addition to and do not limit any rights afforded to the State and the Authorized Users
by any other clause of the Contract.

e. Appendix B, Clause 61 is hereby deleted and replaced with the following in its entirety:

INDEMNIFICATION Contractor shall be fully liable for the actions of its agents, employees, partners or
Subcontractors and shall fully defend, indemnify and hold harmless the Authorized Users from suits,
actions, damages and costs of every name and description relating to personal injury and damage to real
or personal tangible property caused by any intentional act or negligence of Contractor, its agents,
employees, partners or Subcontractors, which shall arise from or result directly or indirectly from this
Contract, without limitation; provided, however, that the Contractor shall not indemnify to the extent any
claim, loss or damage arising hereunder solely due to the negligent act, failure to act, gross negligence or
willful misconduct of the Authorized Users.

The Authorized User shall give Contractor: (i) prompt written notice of any action, claim or threat of suit,
or other suit for which Contractor is required to fully indemnify an Authorized User, (ii) the opportunity to
take over, settle or defend such action, claim or suit at Contractor's sole expense, and (iii) assistance in
the defense of any such action, claim or suit at the expense of Contractor. Notwithstanding the foregoing,
the State reserves the right to join such action, at its sole expense, if it determines there is an issue
involving a significant public interest.

In the event that an action or proceeding at law or in equity is commenced against the Authorized User
arising out of a claim for death, personal injury or damage to real or personal tangible property caused by
any intentional or willful act, gross negligence, or negligence of Contractor, its agents, employees, partners
or Subcontractors, which shall arise from or result directly or indirectly from the Products supplied under
this Contract, and Contractor is of the opinion that the allegations in such action in whole or in part are not
covered by the indemnification and defense provisions set forth in the Contract, Contractor shall
immediately notify the Authorized User and the New York State Office of the Attorney General in writing
and shall specify to what extent Contractor believes it is obligated to defend and indemnify under the terms
and conditions of the Contract and to what extent it is not so obligated to defend and indemnify. Contractor
shall in such event attempt to secure a continuance to permit the State and the Authorized User to appear
and defend their interests in cooperation with Contractor, as is appropriate, including any jurisdictional
defenses the State and Authorized User may have. In the event of a dispute regarding the defense, the
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Contractor and the Attorney General shall try to reach an amicable resolution, but the Attorney General
shall have the final determination on such matters.

f.  Appendix B, Clause 62 is hereby deleted and replaced with the following in its entirety:

INDEMNIFICATION RELATING TO INFRINGEMENT The Contractor will also defend, indemnify and
hold the Authorized Users harmless from and against any and all damages, expenses (including
reasonable attorneys’ fees), claims, judgments, liabilities and costs in any action for infringement of a
patent, copyright, trademark, trade secret or other proprietary right provided: (a) such claim arises solely
out of the Products as supplied by the Contractor, and not out of any modification to the Products made
by the Authorized User or by someone other than Contractor at the direction of the Authorized User without
Contractor’s approval, and (b) Authorized User gives Contractor prompt written notice of any such action,
claim suit or threat of suit alleging infringement.

The Authorized User shall give Contractor the opportunity to take over, settle or defend such action, claim
or suit at Contractor's sole expense, and to provide assistance in the defense of any such action, claim or
suit at the expense of Contractor.

Such indemnity shall only be applicable in the event of claims, judgments, liabilities and/or costs that may
be finally assessed against an Authorized User in any action for infringement of a patent, or of any
copyright, trademark, trade secret or other third party proprietary right except to the extent such claims,
judgments, liabilities and/or costs arise solely from the Authorized User’s negligent act, failure to act, gross
negligence or willful misconduct.

If usage of a Product shall be enjoined for any reason or if Contractor believes that it may be enjoined,
Contractor shall have the right, at its own expense and sole discretion to take action in the following order
of precedence: (i) to procure for the Authorized User the right to continue usage (ii) to modify the service
or Product so that usage becomes non-infringing, and is of at least equal quality and performance; or (iii)
to replace such Product or parts thereof, as applicable, with non-infringing Product of at least equal quality
and performance. If the above remedies are not available, the parties shall terminate the Contract, in
whole or in part as necessary and applicable, provided that the Authorized User is given a refund for any
amounts paid for the period during which usage was not feasible.

In the event that an action at law or in equity is commenced against the Authorized User arising out of a
claim that the Authorized User’s use of the Product under the Contract infringes any patent, copyright,
trademark, trade secret or proprietary right, and Contractor is of the opinion that the allegations in such
action in whole or in part are not covered by the indemnification and defense provisions set forth in the
Contract, Contractor shall immediately notify the Authorized User and the New York State Office of the
Attorney General in writing and shall specify to what extent Contractor believes it is obligated to defend
and indemnify under the terms and conditions of the Contract and to what extent it is not so obligated to
defend and indemnify. Contractor shall in such event protect the interests of the Authorized User and
seek to secure a continuance to permit the Authorized User to appear and defend their interests in
cooperation with Contractor, as is appropriate, including any jurisdictional defenses the Authorized User
may have. This constitutes the Authorized User’s sole and exclusive remedy for patent infringement, or
for infringement of any other third party proprietary right.

g.- Appendix B, Clause 64, is hereby deleted and replaced with the following:
DISPUTE RESOLUTION PROCEDURES

Itis the policy of OGS to provide interested parties, as defined in the OGS Dispute Resolution Procedures,
with an opportunity to administratively resolve disputes, complaints or inquiries related to Solicitations,
contract awards and contract administration. OGS encourages interested parties to seek resolution of
disputes through consultation with OGS staff. All such matters shall be accorded impartial and timely
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consideration. Interested parties may also file formal written disputes. A copy of the OGS Dispute
Resolution Procedures may be obtained by contacting the designated contact for the Solicitation, the
Contract manager, or at: https://nyspro.ogs.ny.gov/content/dispute-resolution-policy-92015. OGS
reserves the right to change the procedures set forth in the Dispute Resolution Procedures without seeking
a Contract amendment.

4. OFFICIAL USE ONLY/NO PERSONAL USE

The Contract is only for official use by Authorized Users. Use of the Contract for personal or private purposes is
strictly prohibited.

5. CONTRACTOR RESPONSIBILITY

The Contractor shall at all times during the Contract Extension term remain responsible. The Contractor agrees,
if requested by the Commissioner of OGS or her designee, to present evidence of its continuing legal authority to
do business in New York State, integrity, experience, ability, prior performance, and organizational and financial
capacity.

The Commissioner of OGS or her designee, in his or her sole discretion, reserves the right to suspend any or all
activities under this Contract, at any time, when he or she discovers information that calls into question the
responsibility of the Contractor. In the event of such suspension, the Contractor will be given written notice
outlining the particulars of such suspension. Upon issuance of such notice, the Contractor must comply with the
terms of the suspension order. Contract activity may resume at such time as the Commissioner of OGS or her
designee issues a written notice authorizing a resumption of performance under the Contract.

Upon written notice to the Contractor, and a reasonable opportunity to be heard with appropriate

OGS officials or staff, the Contract may be terminated by the Commissioner of OGS or her designee at the
Contractor's expense where the Contractor is determined by the Commissioner of OGS or her designee to be
non-responsible. In such event, the Commissioner of OGS or her designee may complete the contractual
requirements in any manner he or she may deem advisable and pursue available legal or equitable remedies for
breach.

In no case shall such termination of the Contract by the State be deemed a breach thereof, nor shall the State be
liable for any damages for lost profits or otherwise, which may be sustained by the Contractor as a result of such
termination.

6. PROCUREMENT LOBBYING LAW:

A. By signing this Contract Extension Agreement, Contractor certifies that: a Government Entity has not made
a finding of Non-Responsibility regarding the Contractor in the previous four years; a Government Entity
has not terminated or withheld a Procurement Contract with the Contractor due to the intentional provision
of false or incomplete information; and all information provided regarding State Finance Law §139-k is
complete, true and accurate.

B. By signing this Contract Extension Agreement, Contractor further affirms that it understands and agrees
to comply with the procedures of OGS relative to permissible Contacts as required by State Finance Law
§ 139-j (3) and (6) (b).
C. Summary of Policy and Prohibitions on Procurement Lobbying
Pursuant to State Finance Law §8139-j and 139-k, this Solicitation includes and imposes certain restrictions on
communications between OGS and an Offerer/Bidder during the procurement process. An Offerer/Bidder is

restricted from making contacts from the earliest notice of intent to solicit offers/Bids through final award and
approval of the Procurement Contract by OGS and, if applicable, the Office of the State Comptroller (“restricted
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B. By signing this Contract Extension Agreement, Contractor further affirms that it understands and agrees
to comply with the procedures of OGS relative to permissible Contacts as required by State Finance Law
§ 139-j (3) and (6) (b).

C. Summary of Policy and Prohibitions on Procurement Lobbying

Pursuant to State Finance Law §§139-j and 139-k, this Solicitation includes and imposes certain restrictions on
communications between OGS and an Offerer/Bidder during the procurement process. An Offerer/Bidder is
restricted from making contacts from the earliest notice of intent to solicit offers/Bids through final award and
approval of the Procurement Contract by OGS and, if applicable, the Office of the State Comptroller (“restricted
period”) to other than designated staff unless it is a contact that is included among certain statutory exceptions
set forth in State Finance Law §139-j (3) (a). Designated staff, as of the date hereof, were identified in the
Contact Extension Agreement Cover letter. OGS employees are also required to obtain certain information
when contacted during the restricted period and make a determination of the responsibility of the Offerer/Bidder
pursuant to these two statutes.

Certain findings of Non-Responsibility can result in rejection for contract award and in the event of two findings
within a four-year period; the Offerer/Bidder is debarred from obtaining governmental Procurement Contracts.
Further information about these requirements can be found on the OGS website:

http://www.0gs.ny.gov/aboutOgs/regulations/defaultSFL_139j-k.asp

7. SEVERABILITY

In the event that any one or more of the provisions of this Contract Extension Agreement shall for any reason be
declared unenforceable under the laws or regulations in force, such provision will not have any effect on the
validity of the remainder of this Contract Extension Agreement, which shall then be construed as if such
unenforceable provision had never been written or was never contained in this Agreement.

CONTRACT NO. PC67194

IN WITNESS WHEREOF, the parties hereto have executed this Contract Extension Agreement as of the day
and year written below. The acknowledgment must be fully and properly executed by an authorized person. By
signing you certify your express authority to sign on behalf of yourself, your company, or other entity and full
knowledge and acceptance of this CONTRACT EXTENSION AGREEMENT.

BCI Burke Company, LLC W NYS Office of General Services
P
Signature: Z Signature; / CM @/L%”M

Printed Name: Doug Pietrowski Printed Name: 10 DD GRIRDONE K
Title: Chief Financial Officer Title: C//L{S 3
-1
Federal ID: 39-1900568 Date: é/ 3/ 2@/@
1000044380

NYS Vendor ID
April 1, 2016

Date:
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NOTICE: This Extension becomes effective once OGS approves and an authorized signatory executes.
OGS will then post a notification to its website in the form of a Purchasing Memorandum.
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INDIVIDUAL , CORPORATION, PARTNERSHIP, OR LLC ACKNOWLEDGMENT

STATE OF [{Jisconsin }
Sworn Statement:
COUNTY OF G;M dulac }
S :
On the l day of ‘&pn\ in the year 20_ |lp , before me personally appeared
Dm;q \as D"ckmsLl . known to me to be the person who executed the foregoing

instrument, who, being duly sworn by me did depose and say that _he maintains an office at
Town of wd du lac

County of A:m.f de (ac , State of_ W : and further that;

[Check One]

(L If an individual): _he executed the foregoing instrument in his/her name and on his/her own behalf.

(CJ If a corporation): _he is the of

, the corporation described in said instrument; that, by authority of

the Board of Directors of said corporation, _he is authorized to execute the foregoing instrument on behalf of the
corporation for purposes set forth therein; and that, pursuant to that authority, _he executed the foregoing
instrument in the name of and on behalf of said corporation as the act and deed of said corporation.

(L] If a partnership): _he is the of

, the partnership described in said instrument; that, by the terms

of said partnership, _he is authorized to execute the foregoing instrument on behalf of the partnership for
purposes set forth therein; and that, pursuant to that authority, _he executed the foregoing instrument in the name
of and on behalf of said partnership as the act and deed of said partnership.
(le a limited liability company): _he is a duly authorized member of Bexr Bucke
Danneg , LLC, the limited liability company described in said instrument;

3
that, _he is authorized to execute the foregoing instrument on behalf of the limited liability company for purposes
set forth therein; and that, pursuant to that authority, _he executed the foregoing instrument in the name of and on
behalf of said limited liability company as the act and deed of said limited liability company.

M mde

Signature of Notary Public . .
Notary Public Registration No. 19 A4 | State UJ'SL»nsm
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STANDARD CLAUSES FOR NYS CONTRACTS

The parties to the attached contract, license, lease, amendment
or other agreement of any kind (hereinafter, "the contract" or
"this contract™) agree to be bound by the following clauses
which are hereby made a part of the contract (the word
"Contractor" herein refers to any party other than the State,
whether a contractor, licenser, licensee, lessor, lessee or any
other party):

1. EXECUTORY CLAUSE. In accordance with Section 41
of the State Finance Law, the State shall have no liability under
this contract to the Contractor or to anyone else beyond funds
appropriated and available for this contract.

2. NON-ASSIGNMENT CLAUSE. In accordance with
Section 138 of the State Finance Law, this contract may not be
assigned by the Contractor or its right, title or interest therein
assigned, transferred, conveyed, sublet or otherwise disposed of
without the State’s previous written consent, and attempts to do
so are null and void. Notwithstanding the foregoing, such prior
written consent of an assignment of a contract let pursuant to
Article XI of the State Finance Law may be waived at the
discretion of the contracting agency and with the concurrence
of the State Comptroller where the original contract was subject
to the State Comptroller’s approval, where the assignment is
due to a reorganization, merger or consolidation of the
Contractor’s business entity or enterprise. The State retains its
right to approve an assignment and to require that any
Contractor demonstrate its responsibility to do business with
the State. The Contractor may, however, assign its right to
receive payments without the State’s prior written consent
unless this contract concerns Certificates of Participation
pursuant to Article 5-A of the State Finance Law.

3. COMPTROLLER'S APPROVAL. In accordance with
Section 112 of the State Finance Law (or, if this contract is with
the State University or City University of New York, Section
355 or Section 6218 of the Education Law), if this contract
exceeds $50,000 (or the minimum thresholds agreed to by the
Office of the State Comptroller for certain S.U.N.Y. and
C.U.N.Y. contracts), or if this is an amendment for any amount
to a contract which, as so amended, exceeds said statutory
amount, or if, by this contract, the State agrees to give
something other than money when the value or reasonably
estimated value of such consideration exceeds $10,000, it shall
not be valid, effective or binding upon the State until it has been
approved by the State Comptroller and filed in his office.
Comptroller's approval of contracts let by the Office of General
Services is required when such contracts exceed $85,000 (State
Finance Law Section 163.6-a). However, such pre-approval
shall not be required for any contract established as a
centralized contract through the Office of General Services or
for a purchase order or other transaction issued under such
centralized contract.

4, WORKERS' COMPENSATION BENEFITS. In
accordance with Section 142 of the State Finance Law, this
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contract shall be void and of no force and effect unless the
Contractor shall provide and maintain coverage during the life
of this contract for the benefit of such employees as are required
to be covered by the provisions of the Workers' Compensation
Law.

5. NON-DISCRIMINATION REQUIREMENTS. To the
extent required by Article 15 of the Executive Law (also known
as the Human Rights Law) and all other State and Federal
statutory and constitutional non-discrimination provisions, the
Contractor will not discriminate against any employee or
applicant for employment because of race, creed, color, sex
(including gender identity or expression), national origin,
sexual orientation, military status, age, disability, predisposing
genetic characteristics, marital status or domestic violence
victim status. Furthermore, in accordance with Section 220-e
of the Labor Law, if this is a contract for the construction,
alteration or repair of any public building or public work or for
the manufacture, sale or distribution of materials, equipment or
supplies, and to the extent that this contract shall be performed
within the State of New York, Contractor agrees that neither it
nor its subcontractors shall, by reason of race, creed, color,
disability, sex, or national origin: (a) discriminate in hiring
against any New York State citizen who is qualified and
available to perform the work; or (b) discriminate against or
intimidate any employee hired for the performance of work
under this contract. If this is a building service contract as
defined in Section 230 of the Labor Law, then, in accordance
with Section 239 thereof, Contractor agrees that neither it nor
its subcontractors shall by reason of race, creed, color, national
origin, age, sex or disability: (a) discriminate in hiring against
any New York State citizen who is qualified and available to
perform the work; or (b) discriminate against or intimidate any
employee hired for the performance of work under this contract.
Contractor is subject to fines of $50.00 per person per day for
any violation of Section 220-e or Section 239 as well as possible
termination of this contract and forfeiture of all moneys due
hereunder for a second or subsequent violation.

6. WAGE AND HOURS PROVISIONS. If this is a public
work contract covered by Article 8 of the Labor Law or a
building service contract covered by Article 9 thereof, neither
Contractor's employees nor the employees of its subcontractors
may be required or permitted to work more than the number of
hours or days stated in said statutes, except as otherwise
provided in the Labor Law and as set forth in prevailing wage
and supplement schedules issued by the State Labor
Department. Furthermore, Contractor and its subcontractors
must pay at least the prevailing wage rate and pay or provide
the prevailing supplements, including the premium rates for
overtime pay, as determined by the State Labor Department in
accordance with the Labor Law. Additionally, effective April
28, 2008, if this is a public work contract covered by Article 8
of the Labor Law, the Contractor understands and agrees that
the filing of payrolls in a manner consistent with Subdivision 3-
a of Section 220 of the Labor Law shall be a condition precedent
to payment by the State of any State approved sums due and
owing for work done upon the project.
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7. NON-COLLUSIVE BIDDING CERTIFICATION. In
accordance with Section 139-d of the State Finance Law, if this
contract was awarded based upon the submission of bids,
Contractor affirms, under penalty of perjury, that its bid was
arrived at independently and without collusion aimed at
restricting competition. Contractor further affirms that, at the
time Contractor submitted its bid, an authorized and responsible
person executed and delivered to the State a non-collusive
bidding certification on Contractor's behalf.

8. INTERNATIONAL BOYCOTT PROHIBITION. In
accordance with Section 220-f of the Labor Law and Section
139-h of the State Finance Law, if this contract exceeds $5,000,
the Contractor agrees, as a material condition of the contract,
that neither the Contractor nor any substantially owned or
affiliated person, firm, partnership or corporation has
participated, is participating, or shall participate in an
international boycott in violation of the federal Export
Administration Act of 1979 (50 USC App. Sections 2401 et
seq.) or regulations thereunder. If such Contractor, or any of
the aforesaid affiliates of Contractor, is convicted or is
otherwise found to have violated said laws or regulations upon
the final determination of the United States Commerce
Department or any other appropriate agency of the United
States subsequent to the contract's execution, such contract,
amendment or modification thereto shall be rendered forfeit and
void. The Contractor shall so notify the State Comptroller
within five (5) business days of such conviction, determination
or disposition of appeal (2NYCRR 105.4).

9. SET-OFF RIGHTS. The State shall have all of its common
law, equitable and statutory rights of set-off. These rights shall
include, but not be limited to, the State's option to withhold for
the purposes of set-off any moneys due to the Contractor under
this contract up to any amounts due and owing to the State with
regard to this contract, any other contract with any State
department or agency, including any contract for a term
commencing prior to the term of this contract, plus any amounts
due and owing to the State for any other reason including,
without limitation, tax delinquencies, fee delinquencies or
monetary penalties relative thereto. The State shall exercise its
set-off rights in accordance with normal State practices
including, in cases of set-off pursuant to an audit, the
finalization of such audit by the State agency, its
representatives, or the State Comptroller.

10. RECORDS. The Contractor shall establish and maintain
complete and accurate books, records, documents, accounts and
other evidence directly pertinent to performance under this
contract (hereinafter, collectively, "the Records"). The Records
must be kept for the balance of the calendar year in which they
were made and for six (6) additional years thereafter. The State
Comptroller, the Attorney General and any other person or
entity authorized to conduct an examination, as well as the
agency or agencies involved in this contract, shall have access
to the Records during normal business hours at an office of the
Contractor within the State of New York or, if no such office is
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available, at a mutually agreeable and reasonable venue within
the State, for the term specified above for the purposes of
inspection, auditing and copying. The State shall take
reasonable steps to protect from public disclosure any of the
Records which are exempt from disclosure under Section 87 of
the Public Officers Law (the "Statute') provided that: (i) the
Contractor shall timely inform an appropriate State official, in
writing, that said records should not be disclosed; and (ii) said
records shall be sufficiently identified; and (iii) designation of
said records as exempt under the Statute is reasonable. Nothing
contained herein shall diminish, or in any way adversely affect,
the State's right to discovery in any pending or future litigation.

11. IDENTIFYING INFORMATION AND PRIVACY
NOTIFICATION. (@) ldentification Number(s). Every
invoice or New York State Claim for Payment submitted to a
New York State agency by a payee, for payment for the sale of
goods or services or for transactions (e.g., leases, easements,
licenses, etc.) related to real or personal property must include
the payee's identification number. The number is any or all of
the following: (i) the payee’s Federal employer identification
number, (ii) the payee’s Federal social security number, and/or
(iii) the payee’s Vendor Identification Number assigned by the
Statewide Financial System. Failure to include such number or
numbers may delay payment. Where the payee does not have
such number or numbers, the payee, on its invoice or Claim for
Payment, must give the reason or reasons why the payee does
not have such number or numbers.

(b) Privacy Notification. (1) The authority to request the above
personal information from a seller of goods or services or a
lessor of real or personal property, and the authority to maintain
such information, is found in Section 5 of the State Tax Law.
Disclosure of this information by the seller or lessor to the State
is mandatory. The principal purpose for which the information
is collected is to enable the State to identify individuals,
businesses and others who have been delinquent in filing tax
returns or may have understated their tax liabilities and to
generally identify persons affected by the taxes administered by
the Commissioner of Taxation and Finance. The information
will be used for tax administration purposes and for any other
purpose authorized by law. (2) The personal information is
requested by the purchasing unit of the agency contracting to
purchase the goods or services or lease the real or personal
property covered by this contract or lease. The information is
maintained in the Statewide Financial System by the Vendor
Management Unit within the Bureau of State Expenditures,
Office of the State Comptroller, 110 State Street, Albany, New
York 12236.

12. EQUAL EMPLOYMENT OPPORTUNITIES FOR
MINORITIES AND WOMEN. In accordance with Section
312 of the Executive Law and 5 NYCRR 143, if this contract
is: (i) a written agreement or purchase order instrument,
providing for a total expenditure in excess of $25,000.00,
whereby a contracting agency is committed to expend or does
expend funds in return for labor, services, supplies, equipment,
materials or any combination of the foregoing, to be performed
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for, or rendered or furnished to the contracting agency; or (ii) a
written agreement in excess of $100,000.00 whereby a
contracting agency is committed to expend or does expend
funds for the acquisition, construction, demolition,
replacement, major repair or renovation of real property and
improvements thereon; or (iii) a written agreement in excess of
$100,000.00 whereby the owner of a State assisted housing
project is committed to expend or does expend funds for the
acquisition, construction, demolition, replacement, major repair
or renovation of real property and improvements thereon for
such project, then the following shall apply and by signing this
agreement the Contractor certifies and affirms that it is
Contractor’s equal employment opportunity policy that:

(&) The Contractor will not discriminate against employees or
applicants for employment because of race, creed, color,
national origin, sex, age, disability or marital status, shall make
and document its conscientious and active efforts to employ and
utilize minority group members and women in its work force
on State contracts and will undertake or continue existing
programs of affirmative action to ensure that minority group
members and women are afforded equal employment
opportunities without discrimination. Affirmative action shall
mean recruitment, employment, job assignment, promotion,
upgradings, demotion, transfer, layoff, or termination and rates
of pay or other forms of compensation;

(b) at the request of the contracting agency, the Contractor shall
request each employment agency, labor union, or authorized
representative of workers with which it has a collective
bargaining or other agreement or understanding, to furnish a
written statement that such employment agency, labor union or
representative will not discriminate on the basis of race, creed,
color, national origin, sex, age, disability or marital status and
that such union or representative will affirmatively cooperate in
the implementation of the Contractor's obligations herein; and

() the Contractor shall state, in all solicitations or
advertisements for employees, that, in the performance of the
State contract, all qualified applicants will be afforded equal
employment opportunities without discrimination because of
race, creed, color, national origin, sex, age, disability or marital
status.

Contractor will include the provisions of "a", "b", and "c"
above, in every subcontract over $25,000.00 for the
construction,  demolition,  replacement, major  repair,
renovation, planning or design of real property and
improvements thereon (the "Work") except where the Work is
for the beneficial use of the Contractor. Section 312 does not
apply to: (i) work, goods or services unrelated to this contract;
or (ii) employment outside New York State. The State shall
consider compliance by a contractor or subcontractor with the
requirements of any federal law concerning equal employment
opportunity which effectuates the purpose of this section. The
contracting agency shall determine whether the imposition of
the requirements of the provisions hereof duplicate or conflict
with any such federal law and if such duplication or conflict
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exists, the contracting agency shall waive the applicability of
Section 312 to the extent of such duplication or conflict.
Contractor will comply with all duly promulgated and lawful
rules and regulations of the Department of Economic
Development’s Division of Minority and Women's Business
Development pertaining hereto.

13. CONFLICTING TERMS. In the event of a conflict
between the terms of the contract (including any and all
attachments thereto and amendments thereof) and the terms of
this Appendix A, the terms of this Appendix A shall control.

14. GOVERNING LAW. This contract shall be governed by
the laws of the State of New York except where the Federal
supremacy clause requires otherwise.

15. LATE PAYMENT. Timeliness of payment and any
interest to be paid to Contractor for late payment shall be
governed by Article 11-A of the State Finance Law to the extent
required by law.

16. NO ARBITRATION. Disputes involving this contract,
including the breach or alleged breach thereof, may not be
submitted to binding arbitration (except where statutorily
authorized), but must, instead, be heard in a court of competent
jurisdiction of the State of New York.

17. SERVICE OF PROCESS. In addition to the methods of
service allowed by the State Civil Practice Law & Rules
("CPLR"), Contractor hereby consents to service of process
upon it by registered or certified mail, return receipt requested.
Service hereunder shall be complete upon Contractor's actual
receipt of process or upon the State's receipt of the return
thereof by the United States Postal Service as refused or
undeliverable. Contractor must promptly notify the State, in
writing, of each and every change of address to which service
of process can be made. Service by the State to the last known
address shall be sufficient. Contractor will have thirty (30)
calendar days after service hereunder is complete in which to
respond.

18. PROHIBITION ON PURCHASE OF TROPICAL
HARDWOODS. The Contractor certifies and warrants that all
wood products to be used under this contract award will be in
accordance with, but not limited to, the specifications and
provisions of Section 165 of the State Finance Law, (Use of
Tropical Hardwoods) which prohibits purchase and use of
tropical hardwoods, unless specifically exempted, by the State
or any governmental agency or political subdivision or public
benefit corporation. Qualification for an exemption under this
law will be the responsibility of the contractor to establish to
meet with the approval of the State.

In addition, when any portion of this contract involving the use
of woods, whether supply or installation, is to be performed by
any subcontractor, the prime Contractor will indicate and
certify in the submitted bid proposal that the subcontractor has
been informed and is in compliance with specifications and
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provisions regarding use of tropical hardwoods as detailed in
8165 State Finance Law. Any such use must meet with the
approval of the State; otherwise, the bid may not be considered
responsive. Under bidder certifications, proof of qualification
for exemption will be the responsibility of the Contractor to
meet with the approval of the State.

19. MACBRIDE FAIR EMPLOYMENT PRINCIPLES. In
accordance with the MacBride Fair Employment Principles
(Chapter 807 of the Laws of 1992), the Contractor hereby
stipulates that the Contractor either (a) has no business
operations in Northern Ireland, or (b) shall take lawful steps in
good faith to conduct any business operations in Northern
Ireland in accordance with the MacBride Fair Employment
Principles (as described in Section 165 of the New York State
Finance Law), and shall permit independent monitoring of
compliance with such principles.

20. OMNIBUS PROCUREMENT ACT OF 1992. It is the
policy of New York State to maximize opportunities for the
participation of New York State business enterprises, including
minority and women-owned business enterprises as bidders,
subcontractors and suppliers on its procurement contracts.

Information on the availability of New York State
subcontractors and suppliers is available from:

NYS Department of Economic Development
Division for Small Business

Albany, New York 12245

Telephone: 518-292-5100

Fax: 518-292-5884

email: opa@esd.ny.gov

A directory of certified minority and women-owned business
enterprises is available from:

NYS Department of Economic Development

Division of Minority and Women's Business Development
633 Third Avenue

New York, NY 10017

212-803-2414

email: mwbecertification@esd.ny.gov
https://ny.newnycontracts.com/FrontEnd/VendorSearchPu

blic.asp

The Omnibus Procurement Act of 1992 requires that by signing
this bid proposal or contract, as applicable, Contractors certify
that whenever the total bid amount is greater than $1 million:

(@) The Contractor has made reasonable efforts to encourage
the participation of New York State Business Enterprises as
suppliers and subcontractors, including certified minority and
women-owned business enterprises, on this project, and has
retained the documentation of these efforts to be provided upon
request to the State;
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(b) The Contractor has complied with the Federal Equal
Opportunity Act of 1972 (P.L. 92-261), as amended;

(c) The Contractor agrees to make reasonable efforts to provide
notification to New York State residents of employment
opportunities on this project through listing any such positions
with the Job Service Division of the New York State
Department of Labor, or providing such notification in such
manner as is consistent with existing collective bargaining
contracts or agreements. The Contractor agrees to document
these efforts and to provide said documentation to the State
upon request; and

(d) The Contractor acknowledges notice that the State may seek
to obtain offset credits from foreign countries as a result of this
contract and agrees to cooperate with the State in these efforts.

21. RECIPROCITY AND SANCTIONS PROVISIONS.
Bidders are hereby notified that if their principal place of
business is located in a country, nation, province, state or
political subdivision that penalizes New York State vendors,
and if the goods or services they offer will be substantially
produced or performed outside New York State, the Omnibus
Procurement Act 1994 and 2000 amendments (Chapter 684 and
Chapter 383, respectively) require that they be denied contracts
which they would otherwise obtain. NOTE: As of May 15,
2002, the list of discriminatory jurisdictions subject to this
provision includes the states of South Carolina, Alaska, West
Virginia, Wyoming, Louisiana and Hawaii. Contact NYS
Department of Economic Development for a current list of
jurisdictions subject to this provision.

22. COMPLIANCE WITH NEW YORK STATE
INFORMATION SECURITY BREACH AND
NOTIFICATION ACT. Contractor shall comply with the
provisions of the New York State Information Security Breach
and Notification Act (General Business Law Section 899-aa;
State Technology Law Section 208).

23. COMPLIANCE WITH CONSULTANT
DISCLOSURE LAW. If this is a contract for consulting
services, defined for purposes of this requirement to include
analysis, evaluation, research, training, data processing,
computer programming, engineering, environmental, health,
and mental health services, accounting, auditing, paralegal,
legal or similar services, then, in accordance with Section 163
(4-g) of the State Finance Law (as amended by Chapter 10 of
the Laws of 2006), the Contractor shall timely, accurately and
properly comply with the requirement to submit an annual
employment report for the contract to the agency that awarded
the contract, the Department of Civil Service and the State
Comptroller.

24. PROCUREMENT LOBBYING. To the extent this
agreement is a "procurement contract" as defined by

State Finance Law Sections 139-j and 139-k, by signing this
agreement the contractor certifies and affirms that all
disclosures made in accordance with State Finance Law
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Sections 139-j and 139-k are complete, true and accurate. In
the event such certification is found to be intentionally false or
intentionally incomplete, the State may terminate the agreement
by providing written notification to the Contractor in
accordance with the terms of the agreement.

25. CERTIFICATION OF REGISTRATION TO
COLLECT SALES AND COMPENSATING USE TAXBY
CERTAIN STATE CONTRACTORS, AFFILIATES AND
SUBCONTRACTORS.

To the extent this agreement is a contract as defined by Tax Law
Section 5-a, if the contractor fails to make the certification
required by Tax Law Section 5-a or if during the term of the
contract, the Department of Taxation and Finance or the
covered agency, as defined by Tax Law 5-a, discovers that the
certification, made under penalty of perjury, is false, then such
failure to file or false certification shall be a material breach of
this contract and this contract may be terminated, by providing
written notification to the Contractor in accordance with the
terms of the agreement, if the covered agency determines that
such action is in the best interest of the State.

26. IRAN DIVESTMENT ACT. By entering into this
Agreement, Contractor certifies in accordance with State
Finance Law §165-a that it is not on the “Entities Determined
to be Non-Responsive Bidders/Offerers pursuant to the New
York State Iran Divestment Act of 2012” (“Prohibited Entities
List”) posted at:
http://www.0gs.ny.gov/about/regs/docs/ListofEntities.pdf

Contractor further certifies that it will not utilize on this
Contract any subcontractor that is identified on the Prohibited
Entities List. Contractor agrees that should it seek to renew or
extend this Contract, it must provide the same certification at
the time the Contract is renewed or extended. Contractor also
agrees that any proposed Assignee of this Contract will be
required to certify that it is not on the Prohibited Entities List
before the contract assignment will be approved by the State.

During the term of the Contract, should the state agency receive
information that a person (as defined in State Finance Law
8165-a) is in violation of the above-referenced certifications,
the state agency will review such information and offer the
person an opportunity to respond. If the person fails to
demonstrate that it has ceased its engagement in the investment
activity which is in violation of the Act within 90 days after the
determination of such violation, then the state agency shall take
such action as may be appropriate and provided for by law, rule,
or contract, including, but not limited to, imposing sanctions,
seeking compliance, recovering damages, or declaring the
Contractor in default.

The state agency reserves the right to reject any bid, request for
assignment, renewal or extension for an entity that appears on
the Prohibited Entities List prior to the award, assignment,
renewal or extension of a contract, and to pursue a
responsibility review with respect to any entity that is awarded
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a contract and appears on the Prohibited Entities list after
contract award.
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STATE OF NEW YORK
EXECUTIVE DEPARTMENT
OFFICE OF GENERAL SERVICES
NEW YORK STATE PROCUREMENT
PIGGYBACK CONTRACT FOR COMMODITIES

New York State Contract # | PCL1194
Master Contract # TCPN R5199
DESIGNATED CONTACTS:

Primary Contact: Dorah Rosenzweig
E-mail address: dorah.bluth@ogs.ny.gov

THIS CONTRACT for establishment of a “piggyback” contract is made between the People of the State of New York,
acting by and through the Commissioner of the Office of General Services (hereinafter “State” or *OGS") whose principal
place of business is the 41st Floor, Corning Tower, The Governor Nelson A. Rockefeller Empire State Plaza, Albany, New
York 12242, pursuant to authority granted under New York State Finance Law §163(10)(e), and BCI Burke Company, LLC
(hereinafter "Contractor” or “Vendor" or “Offerer"}, with its principal place of business at 660 Van Dyne Road Fond du Lac,
WI 54936, OGS and Contractor are hereby individually referred to as a "Party” and collectively referred to as “Parties”.

Whereas, in accordance with New York State Finance Law §163(10)(e), the Commissioner of OGS (hereinafter
"Commissioner") may authorize purchases required by New York State agencies or other authorized purchasers by
approving the use of a contract let by any department, agency or instrumentality of the United States government andfor
any department, agency, office, political subdivision or instrumentality of any state or states (hereinafter “Issuing Agency”});

Whereas, OGS New York State Procurement {hereinafter “NYSPro"), on behalf of the Commissicner, finds it necessary
and desirable to enter into such a contract (hereinafter "Piggyback Contract” or “Contract”), with Contractor for the
purchase of specified products or services under the terms and conditions established pursuant to TCPN contract R5199

Whereas, OGS provided nofification of its intention to enter into a single source contract with Contractor by placing a
notice in the October 7, 2014 edition of the New York State Contract Reporter.

Therefore, by completing and signing this Piggyback Contract, Contractor is willing and able to enter into a contract and
authorizes OGS to process the Piggyback Contract and provide notification regarding the availability of this Piggyback
Contract.

1. PIGGYBACK CONTRACT SCOPE

This document sets forth the terms and conditions governing acquisitions under this Piggyback Contract for use by
Authorized Users. All the terms, conditions, covenants and representations contained herein and in the Master Contract,
except as modified by this Piggyback Contract, are hereby incorporated by reference and deemed to be a part of this
Piggyback Contract as if fully set forth at length herein. The terms and conditions of this Piggyback Contract shall
supersede any conflicting terms and conditions set forth in the Master Contract.
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The Master Contract is expressly amended as noted in Section 4, Merger of Appendices/Conflict of Clauses, below.

2. TERM

The term of this Piggyback Contract shall be the last date of execution by the Parties through the end of the master
contract

3. CONTRACT MODIFICATIONS AND RENEWALS

Any modifications to this Piggyback Contract must be made by an instrument in writing executed by the Parties hereto.
Contractor shall submit copies of any modifications to or renewals of the Master Contract, including new products, terms,
or price changes, to NYSPro for review prior to enactment. NYSPro may accept a modification to or renewal of the
Master Contract in full, If a modification is not fully acceptable to NYSPro, either the Contractor or OGS may terminate
the Piggyback Contract in accordance with its terms or amend the Piggyback Contract to accept the modification to the
Master Contract in part.

However, in accordance with Appendix B, Section 28, Modification of Contract Terms, an Authorized User shall have the
authority to accept an offer from Contractor for more advantageous terms and pricing than those under this Piggyback
Contract. An Authorized User shall not have the authority to accept any other requests for modifications to the Piggyback
Contract, which must be handled as outlined herein.

4. MERGER OF APPENDICES/CONFLICT OF CLAUSES

This Piggyback Contract shall incorporate the following appendices as if set forth herein at length. Only documents
expressly enumerated below shall be deemed a part of this Piggyback Contract, and references contained in those
documents to additional Contractor documents not enumerated below shall be of no force and effect. Confiicts between
these documents shall be resolved in the following descending order of precedence.

.  Appendix A, Standard Clauses for NYS Conlracts
II.  Piggyback Contract {This Document)

.  Appendix B, OGS General Specifications

IV.  Master Contract, TCPN R5199

5. APPENDIX B AMENDMENTS

The following sections of Appendix B are hereby deleted:

Appendix B, Clause 64 (Disputes), is hereby deleted and replaced with the following:

L. Policy

It is the policy of OGS to provide Interested Parties, as that term is defined herein, with an opportunity to administratively resolve
disputes related to OGS bid solicitations, contract awards or contract administration. Interested Parties are encouraged, but not
required, to seek resolution of disputes through consultation with OGS staff through the Informal Dispute Resolution Process
described herein, prior to filing a Formal Dispute. All Informal and Formal Disputes will be accorded full, impartial and timely

consideration. OGS Dispute Resolution Procedures may be obtained by contacting the person identified in the Contract as a
designated contact or through the OGS website (www.ogs.ny.gov).

11. Dispute Resolution Procedures
A. Informal Dispute Resolution Process

1. In the event there is a dispute under this Piggyback Contract, the Contractor, OGS and Authorized User agree to
exercise their best efforts to resolve the dispute as soon as possible. The Contractor, OGS and Authorized User
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shall, without delay, continue to perform their respective obligations under this Piggyback Contract which are not
affected by the dispute. Primary responsibility for resolving any dispute arising under this Piggyback Contract shall
rest with the Authorized User’s Contractor Coordinators and the Contractor’s Account Executive and the State &
Local Government Regional General Manager,

2. In the event the Authorized User is dissatisfied with the Contractor’s Products provided under this Piggyback
Contract, the Authorized User shall notify the Contractor in writing pursuant to the terms of the Contract. In the
event the Contractor has any disputes with the Authorized User, the Contractor shall so notify the Authorized User
in writing. If either party notifies the other of such dispute, the other party shall then make good faith efforts to
solve the problem or settle the dispute amicably, including meeting with the party’'s representatives to attempt
diligently to reach a satisfactory result through negotiation.

3. If negotiation between the Contractor and Authorized User fails to resolve any such dispute to the satisfaction of
the parties within fourteen (i4) business days or as otherwise agreed to by the Contractor and Authorized User, of
such notice, then the matter shall be submitted to the State's Contract Administrator and the Contractor's senior
officer of the rank of Vice President or higher as its representative, Such representatives shall meet in person and
shall attempt in good faith to resolve the dispute within the next fourteen (14) business days or as otherwise agreed
to by the parties. This meeting must be held before either party may seek any other method of dispute resolution,
including judicial or governmental resolutions, Notwithstanding the foregoing, this section shall not be construed to
prevent either party from seeking and obtaining temporary equitable remedies, including injunctive relief.

4. The Contractor shall extend the informal dispute resolution period for so long as the Authorized User continues to
make reasonable efforts to cure the breach, except with respect to disputes about the breach of payment of fees or
infringement of its or its licensors’ intellectual property rights.

B. Formal Dispute Process
I. Definitions
a. Filed means the complete receipt of any document by OGS before its close of business.
b. Interested Party for the purpose of filing a dispute relating to a solicitation, as used in this section, means an
actual or prospective bidder or offeror whose direct economic interest would be affected by the award of a
Contract or by the failure to award a Contract.
c. Interested Party for the purpose of filing & dispute relating to a Contract award, as used in this section, means
an actual bidder or offeror for the subject Contract.
d. Interested Party for the purpose of filing a dispute relating to the administration of the Contract, as used in
this section, means the awarded Contractor for the subject Contract.
e. Issuance of award means the Date of Issue identified on the Contract Award Notification transmitted by
OGS.
f. A Formal Dispute means a written objection by an Interested Party to any of the following:
i. A solicitation or other request by OGS for offers for a contract for the procurement of commaodities,
services or technology.
ii. The cancellation of the solicitation or other request by OGS.
iii. An award or proposed award of the Contract by OGS.
iv. A termination or cancellation of an award of the Contract by OGS.
v. Changes in the scope of the Piggyback Contract by the Commissioner.
vi. Determination of “materiality” in an instance of = nenperformance or contractual breach.
vii, An equitable adjustment in the Piggyback Contract terms and/or pricing made by the Commissioner
during a Force Majeure event,

2. Submission of Formal Disputes
a. A Formal Dispute must be filed in writing with the Director of NYSPro by mail, email or facsimile, using the
following contact information:

Director, New York State Procurement
A Division of the Office of General Services
38th Floor, Coming Tower
Empire State Plaza
Albany, NY 12242
Facsimile: (518) 474-2437

b. The Formal Dispute must include:
i. Name, address, e-mail address, fax and telephone numbers of the filer.
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il. Sclicitation or Contract number.

iii. Detailed statement of the legal and factual grounds for the Formal Dispute, including a
description of resulting prejudice to the filer.

iv. Copies of relevant documents,

V. Request for a ruling by the agency.

vi. Staternent as to the form of relief requested.

vii. All information establishing that the filer is an Interested Party for the purpose of filing a Formal
Dispute.

viii. All information establishing the timeliness of the Formal Dispute.

3. Formal Disputes concerning a selicitation shall be filed by an Interested Party (see I1.B(1)(b)) with OGS no later
than ten (10) business days before the date set in the solicitation for receipt of bids. If the date set in the solicitation
for receipt of bids is less than ten (10) business days from the date of issue, Formal Disputes concerning the
solicitation shall be filed with OGS at least twenty-four (24) hours before the time designated for receipt of bids.

4, Formal Disputes concerning a pending or awarded Contract must be filed within ten (10) business days by an
Interested Party (see 11.B(1)(c)) after the disputing party knew or should have known of the facts which form the
basis of the Formal Dispute; however, a Formal Dispute may not be filed later than ten (10) business days after
issuance of the Contract award.

5. Formal Disputes concerning the administration of the Contract after award (see IL.B(1)(iv-vii)} must be filed
within twenty (20) business days by an Interested Party (see II.B(1){(d)) after the disputing party knew or should
have known of the facts which form the basis of the Dispute. However, if Contractor and Authorized
User participate in the Informal Dispute Resolution Process, Formal Disputes concerning the administration of the
Contract after award must be filed by Centractor within twenty (20) business days after the Contractor and
Authorized User failed to reach resolution through the Informal Dispute Resolution Process set forth in Section 1L A.

6. Agency Response
a. OGS will consider all information relevant to the Formal Dispute, and may, in its discretion, suspend,
modify, or cancel the disputed procurement/Contract action prior to issuance of a Formal Dispule decision.
b. OGS reserves the right to require the filer to meet or participate in a conference call with OGS to discuss the
Formal Dispute when, in its sole judgment, circumstances so warrant,
c. OGS reserves the right to waive or extend the time requirements for decisions and final determinations on
appeals herein prescribed when, in its sole judgment, circumstances so warrant.
d. OGS reserves the right to consider or reject the merits of any Formal Dispute.
e. Notice of Decision: A copy of the decision, stating the reason{s} upon which it is based and informing the
filer of the right to appeal an unfavorable decision to the Chief Procurement Officer shall be sent to the filer or
its agent by regular mail within thirty (30) business days of receipt of the Formal Dispute,

7. Appeals
a. Should the filer be dissatisfied with the Formal Dispute determination, a written appeal may be filed with the
Chief Procurement Officer, by mail or facsimile, using the following contact information:

Chief Procurement Officer
New York State Procurement
A Division of the Office of General Services
38" Floor, Corning Tower
Empire State Plaza
Albany, NY 12242
Facsimite: (518) 474-2437

b. Written notice of appeal of a determination must be received at the above address no more than ten (10)
business days after the date the decision is received by the filer. The decision of the Director of NYSPro shall
be a final and conclusive agency determination unless appealed to the Chief Procurement Officer within such
time period.

¢. The Chief Procurement Officer shall hear and make a final determination on all appeals or may designate a
person or persons to act on his/her behalf. The final determination on the appeal shall be issued within twenty
(20) business days of receipt of the appeal.

d. An appeal of the decision of the Director of NYSPro shall not include new facts and information unless
requested in writing by the Chief Procurement Officer.

e. The decision of the Chief Procurement Officer shall be a final and conclusive agency determination.
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8. Legal Appeals
a. Nothing contained in these provisions is intended to limit or impair the rights of any vendor or Contractor to
seek and pursue remedies of law through the judicial process.

6. APPLICABLE LAW

This Piggyback Contract shall be governed by and construed in accordance with the laws of the State of New York. Any
claims or actions brought by Contractor against the State for monetary damages shall be brought in the New York State

Court of Claims. See Section 14, Governing Law, in Appendix A.

7. AUTHORIZED USERS

“Authorized User” shall have the meaning set forth in the State Finance Law section 163(1)(k). This Piggyback Contract
is for use by Authorized Users, which includes, but is not limited to, New York State agencies, political subdivisions, local
governments, public authorities, public school and fire districts, public and nonprofit libraries, and certain other
nonpublic/nonprofit organizations. See Appendix B, Section 2(b), Definitions.

Upon request, all eligible non-State agencies must furnish the Contractor with the proper tax exemption certificates and
documentation certifying eligibility to use State contracts. Questions regarding an organization's eligibility to purchase
from New York State contracts may also be directed to OGS NYSPro Customer Services at 518-474-6717 or at
customer.services@ogs.ny.qov.

8. PREFERRED SOURCES

New York State Finance Law §162 mandates that a New York State agency, public authority, political subdivision or
public benefit corporation obtain certain commedities and services from preferred sources, such as Correctional Industries
(Corcraft), the blind and the disabled, when such products or services meet the form, function and utility of the entity.
Some products or services under this Piggyback Contract may be available from one or more preferred sources.
Contractor understands and agrees that such products and services must be purchased from a preferred source in
accordance with New York State Law.

9. NOTICES

All notices, demands, designations, certifications, requests, reports, offers, consents, approvals and other instruments
given pursuant to this Piggyback Contract shall be in writing and shall be validly given when mailed by registered, certified
or overnight mail, or hand delivered and, (i) if to the State, addressed to the State at its address identified as indicated
below, or (ii) if to the Contractor, addressed to the Contractor at its address identified as indicated below. A Party may,
from time to time, specify any address in the United States as its address for purposes of notices under this Piggyback
Contract by giving fifteen (15) days written notice to the other Party. The Parties mutually agree to designate individuals
in their respective organizations for purposes of receiving notice pursuant to this Piggyback Contract. The representatives
for the State and the Contractor will be identified, and updated, on the Contract Award Notification page associated with
this Piggyback Contract.

10. PROCESSING CONTRACT PAYMENTS

The Contractor acknowledges that a contract payment cannot be processed by an Authorized User until the contract
Products have been delivered and accepted.

11. CONTRACT BILLINGS AND PAYMENTS
Appendix B, Section 48, Contract Invoicing, applies to this Piggyback Contract.

12. PAYMENTS OF INTEREST
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Appendix B, Section 51, Prompt Payments, applies to this Piggyback Contract.

The Federal Prompt Payment Law (or any other law governing payment terms incorporated in the Master Contract) does
not apply to the Piggyback Contract regardless of customer.,

13. REPORT OF CONTRACT PURCHASES

Contractor agrees it shall furnish a report of purchases made from this Piggyback Contract by the fifteenth of the menth
following the end of each six-month pericd. The State reserves the right to seek alternate data and reporting elements
and will work with Contractor if necessary to change. The report shall be in the following format:

Purchaser Product or Product/ Total Quantity | Total $ Value | Total $ Value
Name Catalog Service Shipped (List) (Invoiced)
Number Description

The report is to be submitted to OGS in accordance with the notice provisions of this Piggyback Contract and shall
reference the Group Number, New York State Contract Number, sales period, and Contractor's name.

Failure to submit the required report may constitute breach of this Piggyback Contract.
14. PRICE AND DISCOUNT

MINIMUM ORDER

If the Master Contract contains minimum order quantities or values, Contractor may elect to honor orders for less
than the minimum order. For all orders less than the minimum order, at the Contractor's option, shipping costs
from the shipping point may be added to invoice with a copy of the freight bill. Shipping costs are to be prepaid by
Contractor and such orders are to be shipped on an F.O.B. destination basis. All such orders must be shipped by
the most economical method for the proper delivery of the product unless special instructions are stated on the
order by the Authorized User,

I.  PRICE AND DISCOUNTS

Price shall include all customs duties and charges and be net, F.O.B. destination any point in New York State as
designated by the Authorized User., Any prompt payment terms (cash discounts) or quantity (volume) discounts
which are included in the Master Contract will also be included in this Piggyback Contract.

II.  "OGS OR LESS" GUIDELINES APPLY TO THIS CONTRACT

Purchases of the commodities included in the Piggyback Contract are subject to the "OGS or Less" provisions of
State Finance Law §163(3}(a)(v). This means that State agencies can purchase commaodities from sources other
than the Contractor provided that such commodities are substantially similar in form, function or utility to the
commodities herein and are:

A lower in price
-and/or-
B. available under terms that are more economically efficient to the State agency (e.g. delivery

terms, warranty terms, etc.).

State agencies are reminded that the Contractor must be provided an opportunity to match the non-contract savings at
least two business days prior to purchase. In addition, purchases made under "OGS or Less" flexibility must meet all
requirements of law including, but not limited to, advertising in the New York State Contract Reporter, prior approval of the
Comptroller's Office and competitive bidding of requirements exceeding the discretionary bid limit.

15. USE OF SUBCONTRACTORS/DEALERS/DISTRIBUTORS/RESELLERS

Contractor shall be fully liable for Subcontractor, Dealer, Distributor and/or Reseller performance under this Piggyback
Contract, and their compliance with all Piggyback Contract terms and conditions.
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16. OVERLAPPING CONTRACT ITEMS

Products/services available under this Piggyback Contract may also be available from other New York State contracts.
Authorized Users will be advised to select the most cost effective procurement alternative that meets their program
requirements, and to document the basis for this selection in the procurement record.

17. CONTRACTOR'S INSURANCE REQUIREMENTS

The Contractor shall procure at its sole cost and expense, prior to this Piggyback Contract taking effect, and shall
maintain in force at all times during the term of this Piggyback Contract, policies of insurance as herein below set forth,
written by companies licensed or authorized by the New York State Department of Financial Services to issue insurance
in the State of New York with an A.M. Best Company rating of “A-" Class "VII" or better. |f during the term of the policy, a
carrier's rating falls below “A-" Class "VII", the insurance must be replaced no later than the renewal date of the policy with
an insurer acceptable to OGS and rated at lsast “A-" Class “VII" in the most recently published Best's Insurance Report.

The Contractor shall deliver to OGS evidence of such policies in a form acceptable to OGS. These policies must be
written in accordance with the requirements of the paragraphs below, as applicable. Acceptance and/or approval by OGS
does not and shall not be construed to relieve Contractor of any obligations, responsibilities or liabilities under this
Figgyback Contract.

.  General Conditions Applicable to Insurance, All policies of insurance required by this Piggyback Contract
must meet the following reguirements:

A. Coverage Types and Policy Limits. The types of coverage and policy limits required from the Contractor
are specified in Paragraph |l Insurance Requirements below.

B. Policy Forms. Except as may be otherwise specifically provided herein or agreed to in writing by OGS,
policies must be written on an occurrence basis.

C. Certificates of Insurance/Notices. Contractor shall provide a Certificate or Certificates of Insurance and all
required endorsements, in a form satisfactory to OGS, prior to this Piggyback Contract taking effect, and
within three (3) business days of request to OGS.

1. Certificates shall reference the New York State Contract Number.

2. ALL OF THE REFERENCED FORMS, EXCEPT CE-200, SI-12 & DB-155 MUST NAME: The New York
State Office of General Services, New York State Procurement (NYSPro), 38th floor, Corning Tower,
Albany NY 12242 as the Entity Requesting Proof of Coverage (Entity being listed as the Certificate
Holder).

3. Certificates shall be submitted to:

The New York State Office of General Services
New York State Procurement (NYSPro)
Corning Tower- 38th Floor

Empire State Plaza

Albany, NY 12242

4. Unless otherwise agreed, policies shall be written so as to include a provision that the policy will not be
canceled, materially changed, or not renewed without at least thirty (30) days prior written notice except
for non-payment, in which case, notice shall be provided as required by law to OGS, Attention: NYSPro,
Corning Tower — 38™ Floor, Empire State Plaza, Albany, New York 12242. The Contractor shall not take
any action, or omit to take any action that would suspend or invalidate any of the required coverages
during the period of time such coverages are required to be in effect. Not less than thirty (30) days prior
to the expiration date or renewal date, the Contractor shall supply OGS updated replacement Certificates
of Insurance, and amendatory endorsements.

5. Certificates of Insurance shall:
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a. Be in the form approved by OGS;

b. Disclose any deductible, self-insured retention, aggregate limit or any exclusion to the policy that
materially changes the coverage required by this Piggyback Contract;

Specify the Additional Insureds and Named Insured as required herein;

d. Refer to this Piggyback Contract by its New York State Contract Number and any other attachments
on the face of the certificate; and,

e. Be signed by an authorized representative of the insurance carrier or producer.

6. Only original documents or electronic forms that can be directly traced back to the insurance carrier,
agent or broker via e-mail distribution {Certificates of Insurance and other attachments) will be accepted.

D. Primary Coverage. All insurance policies shall provide that the required coverage shall apply on a primary
and not on an excess or contributing basis as to any other insurance that may be available to OGS or any
Authorized User for any claim arising from the Contractor's work under this Piggyback Contract, or as a result
of the Contractor's activities. Any other insurance maintained by OGS or any Authorized User shall be
excess of and shall not contribute with the Contractor's insurance.

E. Policy Renewal/Expiration. At least thirty (30) days prior to the expiration of any policy required by this
Piggyback Contract, evidence of renewal or replacement policies of insurance with terms no less favorable to
the State than the expiring policies shall be delivered to OGS in the manner required for service of notice in
Paragraph |.C. Certificates of Insurance/Notices, above. If, at any time during the term of this Piggyback
Contract, the coverage provisions and limits of the policies required herein do not meet the provisions and
limits set forth in this Piggyback Contract, or proof thereof is not provided to OGS, the Contractor shall
immediately cease work. The Contractor shall not resume work until authorized to do so by OGS. Should the
Contractor fail to provide or maintain any insurance required by this Piggyback Contract, or proof thereof is
not provided, OGS or Authorized Users may withhold further payments due under this Piggyback Contract or
treat such failure as a breach or default of this Piggyback Contract. In the event of such a breach, the
Contractor shall be subject to liability for damages, indemnification and all other legal remedies available to
OGS. The Contractor's failure to obtain andfor keep in effect any and all required insurance shall also provide
the bhasis for OGS' immediate termination of this Piggyback Contract, subject only to a five (5) business day
cure period. Any termination by OGS or any delay, time lost or additional cost incurred as a result of the
Contractor not having insurance required by this Piggyback Contract or not providing proof of same in a form
acceptable to OGS, shall in no event constitute or be deemed a breach of this Piggyback Contract and no
liability shall be incurred or arise against OGS or any Authorized User, its agents and employees therefrom
for lost profits or any other damages.

F. Self-Insured Retention/Deductibles. Certificates of Insurance must indicate the applicable deductible/self-
insured retention on each policy. Deductibles or self-insured retentions above $100,000 are subject to
approval from OGS. The Contractor shall be solely responsible for all claim expenses and loss payments
within the deductible or self-insured retention.

G. Subcontractors. Should the Contractor engage a Subcontractor, the Contractor shall require all
Subcontractors, prior to commencement of an agreement between Contractor and the Subcontractor, to
secure and keep in force during the term of this Piggyback Contract the insurance requirements of this
document on the Subcontractor, as applicable. Proof thereof shall be supplied to OGS.

All insurance required by this Piggyback Contract shall name The People of the State of New York, its officers,
agents, and employees as additional insureds hereunder. The General Liability Additional Insured Endorsement
shall be on Insurance Service Office’s (ISO} form number CG 20 26 11 85 or the equivalent. Such coverage shall
be extended to afford Additional Insured status to those entities during the Products/Completed Operations term.
Additional Insured Endorsements shall be provided prior to this Piggyback Contract taking effect and within three
(3) business days of request to OGS, NYSPro, Corning Tower — 38™ Floor, Empire State Plaza, Albany, New York
12242. The additional insured requirement does not apply to Workers Compensation, Disability or Professional
Liability coverage.
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Insurance Requirements. The Contractor, throughout the term of this Piggyback Contract, or as otherwise
required by this Piggyback Contract, shall obtain and maintain in full force and effect, the following insurance with
limits not less than those described below and as required by the terms of this Piggyback Contract, or as required
by law, whichever is greater {limits may be provided through a combination of primary and umbrella/excess
policies):

A. Commercial General Liability Insurance (CGL) covering the liability of the Contractor for bodily injury, property
damage and personal/advertising injury from all work and operation under this Piggyback Contract. The limits
under such policy shall not be less than the following:

Each Occurrence limit - $2,000,000.00

General Aggregate - $2,000,000.00

Products/Completed Operations Aggregate - $2,000,000.00

Personal/Advertising Injury - $1,000,000.00

Damage to Rented Premises - $50,000.00

Medical Expenses - $5,000.00

Coverage shall inciude, but not be limited to, the following:

a. premises liability;

b. independent contractors;

c. blanket contractual liability, including tort liability of another assumed in a contract;

d

defense and/or indemnification obligations, including obligations assumed under this Piggyback
Contract;

cross liability for additional insureds,

f. products/completed operations for a term of no less than three (3) years, commencing upon
acceptance of the work, as required by this Piggyback Contract;

g. explosion, collapse, and underground hazards; and,
h. contractor means and methods.

N ok b2

®

8. The following I1SO forms must be endorsed to the policy:

a. CG 00010196 or an equivalent — Commercial General Liability Coverage Form
b. CG 2010 11 85 or an equivalent — Additional Insured-Owner, Lessees or Contractors (Form B)
c. Waiver of Subrogation

B. Comprehensive Business Automobile Liability Insurance covering liability arising out of any automobile in
connection with the work required under this Piggyback Contract, including owned, leased, hired and non-
owned automobiles bearing or, under the circumstances under which they are being used, required by the
Motor Vehicles Laws of the State of New York to bear, license plates. Such policy shall have a combined
single limit for Bodily Injury and Property Damage of at least $2,000,000.00 each accident and shail name the
People of the State of New York, its officers, agents, and employees and the New York State Office of
General Services as additional insureds. The limits may be provided through a combination of primary and
umbrella liability policies.

Waiver of Subrogation. For the coverages required above, the Contractor shall cause to be included in each of its
policies insuring against loss, damage or destruction by fire or other insured casualty a waiver of the insurer's
right of subrogation against The People of the State of New York, its officers, agents and employees, the New
York State Office of General Services and any Authorized User of this Piggyback Contract. Waiver of Subrogation
Endorsements shall be provided prior to this Piggyback Contract taking effect and within three (3) business days
of request to OGS, NYSPro, Corning Tower- 38th Floor, Empire State Plaza, Albany, NY 12242,

Workers' Compensation Insurance and Disability Benefits Requirements
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New York State Workers’ Compensation Law (WCL) §57 & §220 requires the heads of all municipal and state
entities to ensure that businesses applying for permits, licenses or contracts document that they have appropriate
workers' compensation and disability benefits insurance coverage. These requirements apply to both original
contracts and renewals, whether the governmental agency is having the work done or is simply issuing the permit,
license or contract. Failure to provide proof of such coverage or a legal exemption will result in Offerer/Contractor
not being considered for this Piggyback Contract or renewal of same.

A. Proof of Compliance with Workers’ Compensation Coverage Requirements: An ACORD form is NOT
acceptable proof of workers' compensation coverage.

1. In order to provide proof of compliance with the requirements of the New York State Workers'
Compensation Law pertaining to workers' compensation coverage, a contractor shall:
a. Be legally exempt from obtaining Workers' Compensation insurance coverage; or
b. Obtain such coverage from an insurance carrier; or
c. Be a Workers' Compensation Board-approved self-insured employer or participate in an authorized
self-insurance plan.

2. A Contractor seeking to enter into a contract with the State of New York shall provide one of the following
forms to the Office of General Services before this Piggyback Contract can be executed by the
Commissioner.

a. Form CE-200, Certificate of Attestation for New York Entities With No Employees and Certain Out of
State Entities, That New York State Workers’ Compensation and/or Disability Benefits Insurance
Coverage is Not Required, which is available on the Workers' Compensation Board's website
{(www.wcbh.ny.gov).

b. Certificate of Workers’ Compensation Insurance:

i.  Form C-105.2 (9/07) if coverage is provided by the contractor's insurance carrier, contractor must
request its carrier to send this form to the New York State Office of General Services, or

ii. Form U-26.3if coverage is provided by the State Insurance Fund, contractor must request that
the State Insurance Fund send this form to the New York State Office of General Services.

c. Form SI-12, Certificate of Workers' Compensation Self-Insurance available from the New York State
Workers' Compensation Board's Self-Insurance Office.

d. Form GSI-105.2, Certificate of Participation in Workers' Compensation Group Self-Insurance
available from the contractor's Group Self-Insurance Administrator.

B. Proof of Compliance with Disability Benefits Coverage Requirements:

1. In order to provide proof of compliance with the requirements of the New York State Workers'
Compensation Law pertaining to disability benefits, a contractor shall:
a. Be legally exempt from obtaining disability benefits coverage; or
b. Obtain such coverage from an insurance carrier; or
c. Be a Board-approved self-insured employer.

2. A Contractor seeking to enter into a contract with the State of New York shall provide one of the following

forms to the Office of General Services before this Piggyback Contract can be executed by the
Commissioner.

a. Form CE-200, Certificate of Attestation for New York Entities With No Employees and Certain Out of
State Entities, That New York State Workers' Compensation and/or Disability Benefits Insurance
Coverage is Not Required, which is available on the Workers’ Compensation Board's website
{(www.wcb.ny.gov).
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b. Form DB-120.1, Certificate of Disability Benefits Insurance. Contractor must request its business
insurance carrier to send this form to the New York State Office of General Services; or

c¢. Form DB-155, Certificate of Disability Benefits Self-Insurance. The Contractor must call the Board's
Self-Insurance Office at 518-402-0247 to obtain this form.

18. PURCHASE ORDERS

Purchase Orders shall be effective and binding upon Contractor when placed in the mail or electronically transmitted
during this Piggyback Contract period addressed to the Contractor at the address for receipt of orders designated in the
Master Contract or Contract Award Notification. Any discrepancies between the terms stated on the Contractor's order
form, confirmation or acknowledgment, and the Piggyback Contract terms shall be resolved in favor of the terms most
favorable to the Authorized User. If an Authorized User of the Piggyback Contract adds written terms and conditions to
the Purchase Order that conflict with the terms and conditions of the Piggyback Contract, the Contractor may reject the
Purchase Order within five (5) business days of its receipt or fulfill the Purchase Order. Prior to rejection of any additional
terms and conditions to the Purchase Order, the Contractor has an obligation to attempt to negotiate the additional written
terms and conditions in good faith with the Authorized User. For more details on these provisions, See Appendix B,
Section 32, Purchase Orders.

19. INDEFINITE DELIVERY, INDEFINITE QUANTITY CONTRACT

This Piggyback Contract will be an Indefinite Delivery, Indefinite Quantity (IDIQ) Contract. All quantities or dollar values
listed within the Piggyback Contract or applicable Participation Agreement are estimates. Estimates are used for
evaluation purposes only.

Numerous factors could cause the actual volume of product purchased under the Piggyback Contract to vary substantially
from the estimates in the Piggyback Contract or applicable Participation Agreement. Such factors include, but are not
limited to, the following:

¢ Such Piggyback Contracts will be nonexclusive contracts;

« There is no guarantee of volume to be purchased, nor is there any guarantee that demand will continue in any
manner consistent with previous purchases;

+ The individual value of each Piggyback Contract is indeterminate and will depend upon actual Authorized User
demand, and actual quantities ordered during the contract period; and,

¢ The State reserves the right to terminate any Piggyback Contract for cause or convenience prior to the end of the
term pursuant to the terms and conditions of the Piggyback Contract.

In NYSPro's experience, depending on the price of a particular item, the actual volume of purchases for that item could be
substantially in excess of, or substantially below, estimated volumes. Specifically, if actual contract pricing is lower than
anticipated or historical pricing, actual quantities purchased could be substantially greater than the estimates; conversely,
if actual contract pricing is higher than anticipated or historical pricing, actual quantities purchased could be substantially
lower than the estimates. By execution of this Piggyback Contract, Contractor acknowledges the foregoing and agrees
that actual good faith purchasing volumes during the term of the resulting Piggyback Contracts could vary substantiaily
from the estimates provided in this Piggyback Contract or applicable Participation Agreement.

20. CATALOGS AND PRICE SHEETS

Catalogs and price lists shall be provided in accordance with the terms of the Master Contract. Upon request, Contractor
shall also assist Authorized Users in the use of such documents.

21, SUMMARY OF POLICY AND PROHIBITIONS ON PROCUREMENT LOBBYING

Pursuant to State Finance Law §§139-j and 139-k, this Piggyback Contract includes and imposes certain restrictions on
communications between OGS and an offerer/bidder during the procurement process. An offerer/bidder is restricted from
making contacts from the earliest notice of intent to solicit offers/bids through final award and approval of the procurement
contract by OGS and, if applicable, the Office of the State Comptroller (“restricted period”) to other than designated staff

BCI Burke Company, LLC Page 11



GROUP 30211 -Playground Equipment {Statewide Piggyback)

unless it is a contact that is included among certain statutory exceptions set forth in State Finance Law §139-j(3)(a).
Designated staff, as of the date hereof, is identified on the first page of this Piggyback Contract. OGS employees are also
required to obtain certain information when contacted during the restricted pericd and make a determination of the
responsibility of the offerer/bidder pursuant to these two statutes. Certain findings of non-responsibility can result in
rejection for contract award and in the event of two findings within a four-year period, the offerer/bidder is debarred from
obtaining governmental Procurement Contracts. Further information about these requirements can be found on the OGS

website: hitp://www.ogs.ny.gov/aboutOgs/requlations/defaultSFL_139j-k.asp.

22. NEW YORK STATE VENDOR RESPONSIBILITY QUESTIONNAIRE FOR PROFIT BUSINESS ENTITY

OGS conducts a review of prospective contractors (“offerers") to provide reasonable assurances that an offerer is
responsive and responsible. A For-Profit Business Entity Questionnaire (hereinafter “Questionnaire”} is used for
non-construction contracts and is designed to provide information to assess an offerer's responsibility to conduct
business in New York based upon financial and organizational capacity, legal authority, business integrity, and
past performance history. [f interested in contracting with New York State, an offerer must agree and hereby
agrees to fully and accurately complete the Questionnaire. The offerer acknowledges that the State’s execution
of a contract will be contingent upon the State’s determination that the offerer is responsible and that the State will
be relying upon the offerer's responses to the Questionnaire, in addition to all other information the State may
obtain from other sources, when making its responsibility determination,

OGS recommends each offerer file the required Questionnaire online via the New York State VendRep
System. To enroll in and use the VendRep System, please refer to the VendRep System Instructions and
User Support for Vendors available at the Office of the State Comptroller's (OSC) website,
http:/fwww.osc.state.ny.us./vendrep/vendor_index.htm or to enroll, go directly to the VendRep System online at
https://portal.osc.state.ny.us.

OSC provides direct support for the VendRep System through user assistance, documents, online help, and a help
desk. The OSC Help Desk contact information is located at hitp://iwww.osc.state.ny.us/portal/icontactbuss.htm.
Offerers opting to complete the paper questionnaire can access this form and associated definitions via the OSC
website at: http://www.osc.state.ny.us/vendrep/forms_vendor.htm.

In arder to assist the State in determining the responsibility of the offerer prior to contract award, the offerer must
complete and certify (or recertify) the Questionnaire no more than six () months prior to OGS’ transmittal to you
of this Piggyback Contract. An offerer's Questionnaire cannot be viewed by OGS until the offerer has certified the
Questionnaire. It is recommended that all offerers become familiar with all of the requirements of the
Questionnaire and complete as soon as possible to allow sufficient time for OGS review prior to Piggyback
Contract execution.

The Contractor shall at all times during the Piggyback Contract term remain responsible. The Contractor agrees,
if requested by the Commissioner of OGS or her designee, to present evidence of its continuing legal authority to
do business in New York State, integrity, experience, ability, prior performance, and organizational and financial
capacity.

The Commissioner of OGS or her designee, in his or her sole discretion, reserves the right to suspend any or all
activities under this Piggyback Contract, at any time, when he or she discovers information that calls into question
the responsibility of the Contractor, In the event of such suspension, the Contractor will be given written notice
outlining the particulars of such suspension. Upon issuance of such notice, the Contractor must comply with the
terms of the suspension order. Activity under the Piggyback Contract may resume at such time as the
Commissioner of OGS or her designee issues a written notice authorizing a resumption of performance under the
Piggyback Contract.

The Contractor agrees that if it is found by the State that the Contractor’s responses to the Vendor Responsibility
Questionnaire were intentionally false or intentionally incomplete, on such finding, the Commissioner may
terminate the Piggyback Contract. Upon written notice to the Contractor, and a reasonable opportunity to be
heard with appropriate OGS officials or staff, the Piggyback Contract may be terminated by the Commissioner of
OGS or her designee at the Contractor's expense where the Contractor is determined by the Commissioner of
OGS or her designee to be non-responsible. In such event, the Commissioner of OGS or her designee may
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complete the contractual requirements in any manner he or she may deem advisable and pursue available legal
or equitable remedies for breach.

In no case shall such termination of the Piggyback Contract by the State be deemed a breach thereof, nor shall
the State be liable for any damages for lost profits or otherwise, which may be sustained by the Contractor as a
result of such termination.

23. NEW YORK STATE TAX LAW SECTION 5-A

Tax Law §5-a requires certain contractors awarded state contracts for commodities, services and technology valued at
more than $100,000 to certify to NYS Department of Taxation and Finance (DTF) that they are registered to collect New
York State and local sales and compensating use taxes. The law applies to contracts where the total amount of such
contractors’ sales delivered into New York State is in excess of $300,000 for the four quarterly periods immediately
preceding the quarterly period in which the certification is made, and with respect to any affiliates and subcontractors
whose sales delivered into New York State exceeded $300,000 for the four quarterly periods immediately preceding the
quarterly period in which the certification is made.

A contractor is required to file the completed and notarized Form ST-220-CA with OGS certifying that the contractor filed
the 8T-220-TD with DTF. Note: NYS DTF receives the completed Form ST-220-TD, not OGS. OGS ONLY receives the
Form ST-220-CA. Form ST-220-CA must be filed as soon as possible upon OGS' transmittal to Contractor of this
Piggyback Contract and submitted to the procuring covered Agency certifying that the contractor filed the ST-220-TD with
DTF. Contractor should complete and return the certification forms within five {5) business days of request (if the forms
are not completed and returned prior to such request). Failure to make either of these filings may render a contractor
non-responsive and non-responsible. Contractor shall take the necessary steps to provide properly certified forms within
a timely manner to ensure compliance with the law.

Website links to the contractor certification forms and instructions are provided below. Form ST-220-TD must be filed with
and returned directly to DTF and can be found at hitp:/www.tax.ny.gov/pdf/current_forms/st/st220td_fill_in.pdf Unless
the information upon which the ST-220-TD is based changes, this form only needs to be filed once with DTF. [f the
information changes for the contractor, its affiliate(s), or its subcontractor(s), a new Form ST-220-TD must be filed with
DTF.

Form ST-220-CA must he submitted to OGS. This form provides the required certification that the contractor filed the ST-
220-TD with DTF. This form can be found at http:/fwww.tax.nv.gov/pdffcurrent forms/st/st220ca fill_in.pdf

Vendors may call DTF at 518-485-2889 for any and all questions relating to Section 5-a of the Tax Law and relating to a
company's registration status with DTF. For additional information and frequently asked questions, please refer to the
DTF web site: hitp://www.tax.ny.gov/.

24. NEW YORK STATE VENDOR FILE REGISTRATION

Prior to being awarded a contract, the contractor and any designated authorized dealers/distributors/resellers who accept
payment directly from the State must be registered in the New York State Vendor File (Vendor File) administered by the
OSC. This is a central registry for alt vendors who do business with New York State Agencies and the registration must
be initiated by a State Agency. Following the initial registration, a unique New York State ten-digit vendor identification
number {Vendor ID) will be assigned to your company and Vendor IDs will be assigned to each of your authorized
dealers/distributors/resellers (if any) for usage on all future transactions with New York State. Additionally, the Vendor
File enables vendors to use the Vendor Self-Service application to manage certain vendor information in one central
location for all transactions related to the State of New York.

If the contractor is already registered in the Vendor File, the contractor must enter its ten-digit Vendor ID on this
Piggyback Contract. Vendor ID 1000044380

If the contractor is not currently registered in the Vendor File, it must request assignment of a Vendor ID number from
0GS. Complete the OSC Substitute W-9 Form (htip://www.osc.state.ny.us/vendors/forms/ac3237_fe.pdf) and submit the
form to OGS. Please send this document to a Designated Contact for this Contract. In addition, if an authorized
dealer/distributor/reseller(s) is to be used that does not have a Vendor ID, an OSC Substitute W-9 form
(http:/www . 0sc state.ny. us/vendorsiforms/ac3237_fe.pdf) should be completed by each designated authorized
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dealer/distributor/reseller and submitted to OGS. The OGS will initiate the vendor registration process for all companies
and their authorized dealers/distributorsiresellers. Once the process is initiated, registrants will receive an e-mail
identifying their unigue ten-digit Vendor 1D and instructions on how to enroll in the online Vendor Self-Service application.
For more information on the Vendor File please visit the following website:

http://www.osc.state.ny.us/vendor management/.

25. ENVIRONMENTAL ATTRIBUTES AND NYS EXECUTIVE ORDER NO. 4

New York State is committed to environmental sustainability and endeavors to procure products with reduced
environmental impact. One example of this commitment may be found in Executive Order No. 4 (Establishing a State
Green Procurement and Agency Sustainability Program), which imposes certain requirements on state agencies,
authorities, and public benefit corporations when procuring commodities, services, and technology. More information on
Executive Order No. 4, including specifications for offerings covered by this Contract, may be found at
http:/fogs.ny.gov/EO/4/Default.asp.  State entities subject to Executive Order No. 4 are advised to become familiar with
the specifications that have been developed in accordance with the Order, and to incorporate them, as applicable, when
making purchases under this Contract.

26. USE OF RECYCLED OR REMANUFACTURED MATERIALS

New York State supports and encourages contractors to use recycled, remanufactured or recovered materials in the
manufacture of products and packaging to the maximum extent practicable without jeopardizing the performance or
intended end use of the product or packaging unless such use is precluded due to health or safety requirements or
product specifications contained herein. Refurbished or remanufactured components or products are required to be
restored to original performance and regulatory standards and functions and are required to meet all other requirements
of this Piggyback Contract. Warranties on refurbished or remanufactured components or products must be identical to the
manufacturer's new equipment warranty or industry's normal warranty when remanufacturer does not offer new
equipment. See Appendix B, Section 15, Remanufactured, Recycled, Recyclable or Recovered Materials.

27. SURPLUS/TAKE-BACK/RECYCLING

. A State agency is reminded of its obligation to comply with the NY State Finance Law §§ 167, Transfer and
Disposal of Personal Property, and 168, The Management of Surplus Computer Equipment, regarding transfer
and disposal of surplus personal property before utilizing take-back, recycling, or other options for disposition of
equipment that is still in operable condition.

0. If Contractor offers a take-back/recycling program, then Contractor shall provide a record of disposition to each
Authorized User who participates in the take-back/recycling program for units transferred for disposition.
Contractor shall provide documentation that the units were disposed of in an environmentally sound manner in
compliance with applicable local, state and federal laws. See Section Il below for specific requirements
governing electronic equipment recycling.

l. The NYS Department of Environmental Conservation {DEC) Electronic Equipment Recycling and Reuse Act
{(*Act") (Environmental Conservation Law, Article 27, Title 26, Electronic Equipment Recycling and Reuse),
requires manufacturers to establish a convenient system for the collection, handling, and recycling or reuse of
electronic waste. If Contractor is a manufacturer of electronic equipment covered by the Act, Contractor agrees to
comply with the requirements of the Act. More information regarding the Act can be found on the DEC website at:

http://www.dec.ny.govichemical/65583.html.

IV.  If a Contractor offers a take-back/recycling program or offers an electronic equipment recycling program pursuant
to the Act, and an Authorized User participates in same, then the Authorized User shall ensure the destruction of
all data from any hard drives surrendered with the machines/covered electronic equipment. Contractor shall not
require an Authorized User to surrender the hard drive, as an Authorized User may wish to retain the hard drive
for security purposes. Contractor shall advise the Authorized User in advance if the retention of the hard drive
results in additional fees or reduction in trade-in value. [t is recommended that an Authorized User use a
procedure for ensuring the destruction of confidential data stored on hard drives or other storage media that
meets or exceeds the National Institute of Standards and Technology (NIST) Guidelines for Media Sanitation as
found in NIST Special Publication 800-88.
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28. BULK DELIVERY AND ALTERNATE PACKAGING

New York State encourages the use of innovative packaging that reduces the weight of packaging and the generation of
packaging waste. A contractor is encouraged to use reusable materials and containers and to utilize packaging
configurations that take advantage of storage containers designed to be part of the product for the shipment of multi-unit
purchases. New York State recognizes that these packaging methods are in the development stage and may not be
currently available. Authorized Users are urged to inquire about these programs at the time of purchase and determine
the best solution for their needs.

29. PARTICIPATION BY MINORITY GROUP MEMBERS AND WOMEN WITH RESPECT TO
STATE CONTRACTS: REQUIREMENTS AND PROCEDURES

I. General Provisions

A. OGS is required to implement the provisions of New York State Executive Law Article 15-A and 5
NYCRR Parts 142-144 (“MWBE Regulations™) for all State contracts as defined therein, with a value
(1) in excess of $25,000 for labor, services, equipment, materials, or any combination of the foregoing
or (2) in excess of $100,000 for real property renovations and construction.

B. The Contractor agrees, in addition to any other nondiscrimination provision of the Contract and at no
additional cost to OGS, to fully comply and cooperate with OGS in the implementation of New York
State Executive Law Article 15-A. These requirements include equal employment opportunities for
minority group members and women (“EEO”) and contracting opportunities for New York State
Certified minority and women-owned business enterprises (“MWBEs™). Contractor’s demonstration of
“good faith efforts” pursuant to 5 NYCRR §142.8 shall be a part of these requirements, These provisions
shall be deemed supplementary to, and not in lieu of, the nondiscrimination provisions required by New
York State Executive Law Article 15 (the “Human Rights Law”) or other applicable federal, state or
local laws.

C. The Contractor further agrees to be bound by the provisions of Article 15-A and the MWBE
Regulations. If any of these terms or provisions conflict with applicable law or regulations, such laws
and regulations shall supersede these requirements.

D. Failure to comply with all of the requirements herein may result in a finding of non-responsiveness, non-
responsibility and/or a breach of contract, leading to the withholding of funds or such other actions,
liquidated damages pursuant to subsection VII of this section or enforcement proceedings as allowed by
the Contract.

II, Contract Goals

For purposes of this procurement, OGS conducted a comprehensive search and determined that this contract does not
offer sufficient opportunities to set goals for participation by MWBEs as subcontractors, service providers and
suppliers to Contractor. Contractor is however encouraged to make every good faith effort to promote and assist the
participation of MWBEs who perform commercially useful functions on this Contract for the provision of services
and materials. Pursuant to § NYCRR § 140.1(f), a MWBE performs a commercially useful function when it is
responsible for execution of the work of the contract and is carrying out its responsibilities by actually performing,
managing, and supervising the work involved. To perform a commercially useful function, a MWBE must, where
applicable and in accordance with any State Agency specifications, also be responsible, with respect to materials and
supplies used on the contract, for ordering and negotiating price, determining quality and quantity and installing. A
MWBE does not perform a commercially useful function if its role adds no substantive value and is limited to that of
an extra participant in a transaction, contract, or project through which funds are passed in order to obtain the
appearance of participation.

II1.Equal Employment Opportunity (EEQ)
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A. Contractor shall comply with the following provisions of Article 15-A:

1. Contractor and Subcontractors shall undertake or continue existing EEO programs to ensure that
minority group members and women are afforded equal employment opportunities without
discrimination because of race, creed, color, national origin, sex, age, disability or marital status.
For these purposes, EEO shall apply in the areas of recruitment, employment, job assignment,
promotion, upgrading, demotion, transfer, layoff, or termination and rates of pay or other forms
of compensation.

2. The Contractor certifies by entering into this Contract that the text set forth in clause 12 of
Appendix A, attached hereto and made a part hereof is Contractor’s equal employment
opportunity policy.

B. Form EEO 100 - Staffing Plan.

To ensure compliance with this Section, the Contractor shall submit a staffing plan to document
the composition of the proposed workforce to be utilized in the performance of the Contract by
the specified categories listed, including ethnic background, gender, and Federal occupational
categories. Contractors shall complete the Staffing plan form and submit it as part of their
contract.

C. Form EEO 102 - Workforce Employment Utilization Report (“Workforce Report™)

Contractor agrees it is responsible for updating and providing notice to the OGS of any changes to the
previously submitted Staffing Plan. This information is to be submitted on a quarterly basis during the
term of the Contract to report the actual workforce utilized in the performance of the Contract by the
specified categories listed including ethnic background, gender, and Federal occupational categories.
The Workforce Report must be submitted to report this information.

D. Contractor shall comply with the provisions of the Human Rights Law, all other State and Federal
statutory and constitutional non-discrimination provisions. Contractor and subcontractors shall not
discriminate against any employee or applicant for employment because of race, creed (religion), color,
sex, national origin, sexual orientation, military status, age, disability, predisposing genetic
characteristic, marital status or domestic violence victim status, and shall also follow the requirements of
the Human Rights Law with regard to non-discrimination on the basis of prior criminal conviction and
prior arrest.

IV. MWBE Utilization Plan

A. Contractor certifies that it has submitted a MWBE Utilization Plan on Form MWBE 100 to OGS and
will follow such Plan for the performance of MWBEs on the Contract pursuant to the prescribed MWBE
goals set forth in Section II-A of this Appendix.

B. Contractor further certifies that the MWBEs included in its Utilization Plan will perform commercially
useful functions under the Contract. Contractor understands that making false representations or
including information evidencing a lack of good faith as part of, or in conjunction with, the submission
of a Utilization Plan is prohibited by law and may result in penalties including, but not limited to,
termination of a contract for cause, loss of eligibility to submit future bids, and/or withholding of
payments. Contractor further understands and agrees that MWBEs that do not perform commercially
useful functions may not be counted as meeting the MWBE goals of this Contract.

C. Contractor further agrees that a failure to submit and/or use such MWBE Ultilization Plan shall
constitute a material breach of the terms of the Contract. Upon the occurrence of such a material breach,
OGS shall be entitled to any remedy provided herein, including but not limited to, a finding of
Contractor non-responsiveness.

V. Waivers
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A,

If the Contractor, after making good faith efforts, is unable to comply with MWBE goals, the Contractor
may submit a Request for Waiver form (BDC 333) documenting good faith efforts by the Contractor to
meet such goals. If the documentation included with the waiver request is complete, the OGS shall
evaluate the request and issue a written notice of acceptance or denial within twenty (20) days of receipt.
If the OGS, upon review of the MWBE Utilization Plan and updated Quarterly Workforce Reports
determines that Contractor is failing or refusing to comply with the Contract goals and no waiver has
been issued in regards to such non-compliance, the OGS may issue a notice of deficiency to the
Contractor. The Contractor must respond to the notice of deficiency within seven (7) business days of
receipt. Such response may include a request for partial or total waiver of MWBE Contract Goals.

V1. Monthly MWBE Contractor Compliance Report

A.

Contractor is required to report Monthly MWBE Contractor Compliance to OGS during the term of the
Contract for the preceding month’s activity, documenting progress made towards achievement of the
Contract MWBE goals. OGS requests that all Contractors use the New York State Contract System
(NYSCS) to report subcontractor and supplier payments made by Contractor to MWBEs performing
commercially useful functions under the Contract. The NYSCS may be accessed at
https://ny.newnycontracts.com/. This is a New York State-based system that all State agencies and
authorities will be implementing to ensure uniform contract compliance reporting throughout New York
State.

When a Contractor receives a payment from a State Agency Authorized User following a purchase from
an OGS NYSPro contract, it is the Contractor’s responsibility to pay its subcontractors and suppliers in a
timely manner. On or after the first day of each month, the Contractor will receive an e-mail or fax
notification (“audit notice™) indicating that a representative of its company needs to log-in to the
NYSCS to report the company’s MWBE subcontractor and supplier payments for the preceding month.
The Contractor must also report when no payments have been made to a subcontractor or supplier in a
particular month with entry of a zero dollar value in the NYSCS. Once subcontractor and supplier
payments have been entered into the NYSCS, the subcontractor(s) and supplier(s) will receive an email
or fax notification advising them to log into the NYSCS to confirm that they actually received the
reported payments from the Contractor. It is the Contractor’s responsibility to educate its MWBE
subcontractors and suppliers about the NYSCS and the need to confirm payments made to them in the
NYSCS.

To assist in the use of the NYSCS, OGS recommends that all Contractors and MWBE subcontractors
and suppliers sign up for the following two webinar ftrainings offered through the NYSCS:
“Introduction to the System for Vendors” and “Contract Compliance Reporting - Vendor
Training” to become familiar with the NYSCS. To view the training schedule and to register visit:
https://ny.newnycontracts.com/events.asp

As soon as possible after the Contract is approved, Contractor should visit
https://ny.newnycontracts.com and click on “Account Lookup” to identify the Contractor’s account by
company name. Contact information should be reviewed and updated if necessary by choosing “Change
Info.” It is important that the staff member who is responsible for reporting payment information for
the Contractor be listed as a user in the NYSCS. Users who are not already listed may be added through
“Request New User.” When identifying the person responsible, please add “- MWBE Contact” after
their last name (i.e John Doe — MWBE Contact) to ensure that the correct person receives audit notices
from the NYSCS. NYSCS Technical Support should be contacted for any technical support questions
by clicking on the links for “Contact Us & Support” then “Technical Support” on the NYSCS website.
If Contractor is unable to report MWBE Contractor Compliance via the NYSCS, Contractor must
submit a Monthly MWBE Contractor Compliance Report on Form MWBE 102 to OGS, by the 10th day
of each month during the term of the Contract, for the preceding month’s activity to: OGS MWBE
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Office, 29" floor Corning Tower, Empire State Plaza, Albany, NY 12242. Phone: 518-486-9284; Fax:
518-486-9285.

F. It is the Contractor’s responsibility to report subcontractor and supplier payments. Failure to respond to
payment audits in a timely fashion through the NYSCS, or by paper to OGS, may jeopardize future
payments pursuant to the MWBE liquidated damages clause in Section VII below.

VII. Liquidated Damages - MWBE Participation

A. Where OGS determines that Contractor is not in compliance with the requirements of the Contract and
Contractor refuses to comply with such requirements, or if Contractor is found to have willfully and
intentionally failed to comply with the MWBE participation goals, Contractor shall be obligated to pay
to the OGS liquidated damages.

B. Such liquidated damages shall be calculated as an amount equaling the difference between:

1. All sums identified for payment to MWBEs had the Contractor achieved the contractual MWBE
goals; and
2. All sums actually paid to MWBEs for work performed or materials supplied under the Contract.

C. Inthe event a determination has been made, after Contractor has been afforded the process that it is due,
which requires the payment of liquidated damages and such identified sums have not been withheld by
the OGS, Contractor shall pay such liquidated damages to the OGS within sixty (60) days after such
determination unless prior to the expiration of such sixtieth day, the Contractor has filed a complaint
with the Director of the Division of Minority and Women’s Business Development pursuant to
Subdivision 8 of Section 313 of the Executive Law in which event the liquidated damages shall be
payable if the Director renders a decision in favor of the OGS.

ALL FORMS ARE AVAILABLE AT: http://www.ogs.ny.gov/MWBE/Forms.asp

30. MERCURY-ADDED CONSUMER PRODUCTS

Contractor agrees that it will not sell or distribute fever thermometers containing mercury or any products containing
elemental mercury for any purpose under this Piggyback Contract.

31. DIESEL EMISSION REDUCTION ACT OF 2006

Pursuant to § 19-0323 of the N.Y. Environmental Conservation Law (“the Law") it is a requirement that heavy duty diesel
vehicles in excess of 8,500 pounds use the best available retrofit technology (*“BART") and ultra-low sulfur diesel fuel
(*ULSD"). The requirement of the Law applies to all vehicles owned, operated by or on behalf of, or leased by State
agencies and State or regional public authorities. It also requires that such vehicles owned, operated by or on behalf of,
or leased by State agencies and State or regional public authorities with more than half of their governing body appointed
by the Governcr utilize BART.

The Law may be applicable to vehicles used by contract vendors “on behalf of* State agencies and public authorities and
require certain reports from contract vendars, All heavy duty diesel vehicles must have BART by December 31, 2015
(unless further extended by law). The Law also provides a list of exempted vehicles. Regulations set forth in 6 NYCRR
Parts 248 and 249 provide further guidance.

32. NEW YORK STATE REQUIRED CERTIFICATIONS

An Offerer must complete and submit the NYS Required Certifications form {Attachment X — NYS Required Certifications
for Piggyback Contracts) certifying compliance with the Diesel Emission Reduction Act, MacBride Fair Employment
principles, in order to be considered for award under this Piggyback Contract.

33. ENTIRE AGREEMENT

This Piggyback Contract and the referenced appendices constitute the entire agreement between the Parties hereto and
no statement, promise, condition, understanding, inducement or representation, oral or written, expressed or implied,

BCI Burke Company, LLC Page 18



GROUP 30211 -Playground Equipment (Statewide Piggyback)

which is not contained herein shall be binding or valid and the Piggyback Contract shall not be changed, modified or
alteraed in any manner except as provided in Section 3 of this Piggyback Contract.
34, CAPTIONS

The captions contained in this Piggyback Contract are intended for convenience and reference purposes only and shall in
no way be deemed to define or limit any provision thereof.

35. SEVERABILITY

If any provision of this Piggyback Contract is deemed invalid or unenforceable, such determination shall have no effect on
the balance of the Piggyback Contract, which shall be enforced and interpreted as if such provision was never included in
the Piggyback Contract.
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IN WITNESS WHEREOF, the Parties therefore hereby execute their mutual agreement to the terms of this Piggyback
Contract. This Piggyback Contract shall be a binding agreement between the Parties when executed and created as set
forth in clause 26 of Appendix B, Coniract Creation/Execution. The State further warrants that, where Contractor is asked
to execute multiple original copies of this signature page along with a complete original copy of the Contract, the approved
signature page(s) will be affixed by the State to additional copies of this Contract which conform exactly to the complete
ariginal copy as submitted by Contractor and executed simultaneously therewith.

The acknowledgment must be fully and properly executed by an authorized person. By signing you certify your express
authority to sign on behalf of yourself, your company, or other entity and full knowledge and acceptance of this Piggyback
Contract, Appendix A (Standard Clauses For New York State Contracts), Appendix B (OGS General Specifications), and
State Finance Law §139-j and §139-k (Procurement Lobbying), and that all information provided is complete, true and
accurate. By signing, Contractor affirms that it understands and agrees to comply with the OGS procedures relative to
permissible contacts as required by State Finance Law §139-)(3) and §139-j(6)(b).

BCI Burlm, LLC THE PECPLE OF FAE STATE OF NEW YORK
Signature: Signature:

Printed Name: 3‘;0‘\(616 pl&+ s ()uJSLl Printed Name: q’/I 0// 5
Title: C¥o Title: _pfrea‘w

Company Name; &E E,_L_gckg g Cnpan. LLC.  NYS Office of General Services
Federal Tax ID: 24-1900 568 Date: ‘7A ofty

NYS Vendor ID 10000 443%0

Date: 'rul\:‘ 1 2014
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INDIVIDUAL, CORPORATION, PARTNERSHIP, OR LLC ACKNOWLEDGMENT

STATE OF U-J\f:uc,oﬁ‘i;w\ }
: Sworn Statement:
COUNTY OF Fond dulac }
On the ] day of Tul\i in the year 20_/S_ , before me personally appeared
mn.\af-. D\e-kvt:.oskl , known to me to be the person who executed the foregoing

instrument, who, being duly sworn by me did depose and say that _he maintains an office at

Town of ord du Lac

County of G)nd du lac , State of_JT : and further that;

[Check One]

(CJ If an individual): _he executed the foregoing instrument in his/her name and on hisfher own behalf.

(C] If a corporation): _he is the of

, the corporation described in said instrument; that, by authority of the

Board of Directors of said corporation, _he is authorized to execute the foregoing instrument on behalf of the
corporation for purposes set forth therein; and that, pursuant to that authority, _he executed the foregoing instrument
in the name of and on behalf of said corporation as the act and deed of said corporation.
(CJ i a partnership): _he is the of
, the partnership described in said instrument; that, by the terms of

said partnership, _he is authorized to execute the foregoing instrument on behalf of the partnership for purposes set
forth therein; and that, pursuant to that authority, _he executed the foregeoing instrument in the name of and on behalf
of said partnership as the act and deed of said partnership.

(X If a limited liability company): _he is a duly authorized member of e

, LLC, the limited liability company described in said instrument; that,

_he is authorized to execute the foregoing instrument on behalf of the limited liability company for purposes set forth
therein; and that, pursuant to that authority, _he executed the foregoing instrument in the name of and on behalf of
said limited liability company as the act and deed of said limited liability company.

N m Lo

Signature of Notary Public
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